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THE PRESIDENT (Hon Clive Griffiths) took the Chair at 10.00 am, and read prayers. 

[Order of business read.] 

ORDERS OF THE DAY - URGENCY MOTION OMITTED 

Hon TOM HELM: An urgency motion should be No 8 on your list, Mr President. 

The PRESIDENT: What does that mean? 

Hon TOM HELM: Do you not have one? 

The PRESIDENT: No. 

Hon TOM HELM: It means nothing then. 

Hon JOHN HALDEN: I understand that you should have an urgency motion listed, Mr President 

The PRESIDENT: I should have a lot of things! 

Hon JOHN HALDEN: Would you like to confirm that you have no urgency motion? 

Hon N.F. Moore: Everyone bas one except the President, who should have one. 

The PRESIDENT: Order! Yesterday afternoon at tea time I received notice purporting to be an urgency 
motion which I returned to the honourable member concerned. I advised the member that the urgency 
motion in the form it was given to me was not in conformity with standing orders, and I indicated what 
needed to be done to make the motion conform. That was the last I heard of it 

Hon AJ.G. MacTIERNAN: Your advice was taken, Mr President: I duly revised the urgency motion and 
provided it to a staff member, who advised that it was submitted this morning at eight o'clock. It appears 
that it has not been received by the President 

The PRESIDENT: I cannot do anything about that I still do not have a copy at 10.05 am. The rules state 
that I mustreceive notice two hours prior to debate. Until this minute, I still have not received the motion, 
so I cannot do anything about it 

Hon MARK NEVILL: Would it be possible to suspend standing orders to deal with the matter? 

Hon N.F. Moore: No, it would be very difficult to do that 

The PRESIDENT: The House can do whatever it wants to do. However, it is not appropriate to deal with 
such motion by way of suspension of standing orders. The member will need leave to have a shot at a 
suspension. He is entitled to endeavour to do that; nevertheless, it would be a dangerous path to follow. 

Hon N.F. Moore: We will work it out later if the member cannot do things properly. 

Hon JOHN HALDEN: I do not want to engage anyone's wmth, but I have received notification from my 
office that the urgency motion was delivered to your office, Mr President, unrecorded at 10.30 last evening. 
It was stamped at eight 0' clock this morning, I presume, by your office. I can quickly obtain that copy to 
verify the matter. Some confusion appears to have arisen. We could start orders of the $y and resolve this 
matter during the course of the day with some discussions between you, Mr President, and the Leader of 
the House about what bas happened. I am sure it could be resolved to satisfaction. 

The PRESIDENT: I was in Parliament House at 8.15 this morning and I have not seen it. 

Hon JOHN HALDEN: I do not suggest that you have; I indicate the information I received. Let us make 
progress with the legislation we are here to deal with, and we can resolve this matter to everyone's 
satisfaction later in the day. 

The PRESIDENT: I will frod out what happened as the Chamber deals with Order of the Day No 1. 

OFFICIAL CORRUPTION COMMISSION AMENDMENT BILL 

Committee 
The Chairman of Committees (Hon Barry House) in the Chair; Hon Peter Foss (Attorney General) in 
charge of the Bill. 

Clause 1: Short title -

Hon ND. GRIFFITHS: I advise the Chamber that on the Supplementary Notice Paper I have a number of 
amendments and I note the substantial number of amendments in the name of Hon Kim Chance. No doubt, 
he will deal with them with some particularity in due course. The amendments in my name seek to cover a 
number of areas where there are potential deficiencies in the Bill. I will not go into the detail of those 
amendments now, butit is appropriate for me to canvass them in the debate on this clause. 

The first category of amendments seeks to excise the grandfather provisic:>n. The second and third 
categories of amendments deal with the question of delegation. The third category of amendments also 
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deals with the proposition that the existing Official Corruption Commission has, in the view of many 
people, an appropriate educative function and, under this Bill, that will not be a function of the Anti
Corruption Commission. The fourth category of amendments deals with clause 13, which is new division 
3. I am canvassing my amendments in a shorthand way so that the Committee can appreciate what the 
Opposition is seeking to get through. I do not bear any ill-will to members opposite, but I hope that I do 
not have to wish them good morning tomorrow, because I have urgent parliamentary business elsewhere. 
Clause 13 refers to allegations of corrupt conduct, criminal conduct, criminal involvement and serious 
improper conduct The Opposition will debate a number of aspects of this clause and if its concerns are 
justified, hopefully it will be amended. 

The purpose of the next category of amendments is to rectify the obvious error in clause 18 relating to 
prorogation. The next category of amendments is to clause 21, which deals with the overall subject of 
investigations. The Opposition's view is that a number of aspects of this clause should be debated in detail. 
First, is the issue of openness in hearings. This issue was raised by a number of members in the course of 
the second reading debate, but it was not considered with the precision with which it should be canvassed 
by this Chamber. Secondly, the question of parliamentary privilege must be further examined. The 
Opposition maintains that this Bill should be amended because of a very simple proposition, which I will 
not canvass now. 

I am not a person who believes he is always right and there is no room for another opinion. If the 
proposition I put forward is wrong, no harm will be done. However, if the Attorney General is wrong, 
great harm will be done. I hasten to add that when it comes to legislation, I like to be conservative. I do 
not like long held liberties being put at risk. I am merely pointing out the significance of that now and will 
debate it in detail when we reach the relevant clause. The question of legal professional privilege for 
officers in the public sector must be debated in greater detail. 

Those are the substantive areas of amendment on the Supplementary Notice Paper in my name. Included 
in those amendments is a consideration of the degree to which we are corralling the judiciary. I am very 
concerned about the process and I am concerned about the degree to which people who carry out executive 
functions cannot be investigated by the Executive but legislators can be. I think that is a horrifying and 
almost - I will not use the word "hypocritical" - a nasty and inconsistent prospect 

The other matter to which I wish to refer at this stage is a point raised by Hon Reg Davies in his second 
reading speech. I raise it now because the Attorney General sought to answer it and I thought his answer 
made a lot of sense. It related to the issue of whistleblowing. Like Hon Reg Davies, I do not like the term 
"whistleblowing". People should believe they have a duty to report wrongdoings that they come across in 
certain areas of activity. I am not referring to misprision of a felony or anything along those lines. 
However, in certain areas of the public sector, duty and obligation are an important concept and something 
we do not deal with in our society to any great degree. After listening to Hon Reg Davies and the Attorney, 
I believed the Bill deals with the matter. Then I read the provisions again. I now doubt whether the 
initiating process is dealt with. Without going to the proposed new subsections at this stage, because we 
are dealing with the short title, I foreshadow seeking to have a concern satisfied that the initial act of so
called whistleblowing - that is, the initial complaint - is protected. If such a protection is not found in this 
Bill, perhaps the appropriate place to insert such a protection would be in section 81 of the Criminal Code. 
I do not know. 

There are a number of considerations in dealing with disclosure of information, because one of the most 
obnoxious matters I have come across was raised in the police committee report; namely, that police 
officers wilfully leak information to blacken somebody's name, and I think that is disgusting. I am talking 
about particular police officers whom I cannot name and they are few and far between, thankfully. Most 
police officers are true to their oath. However, such a person may say that I am a whistleblower, I have 
brought to light this evil. I have a concern about the whole concept of people breaching their duty and 
disclosing information that they should not disclose. At the same time, I acknowledge a proper public 
interest in wrongdoing being exposed. I raise that because the Bill does not seem to deal with that 
threshold question. It might. 

Again I point out that we had a proper second reading debate yesterday. Some may have thought it was 
long. However, as the Attorney General pointed out, it was not nearly as long as the debate when the 
Government formulated its policy. It is proper that a debate on a matter as serious as this take some time. 
When Hon Kim Chance moves his amendment dealing with a separate division of the Official Corruption 
COmmiSSion, as it now is, to deal with matters pertaining to the police, I foreshadow making some 
observations about the rather plain meaning of the words set out in the recommendations of the police 
committee; namely, they cannot be construed to be anything other than the setting up of a police 
anticorruption commission. It is a nonsense to say a police anticorruption commission means getting 
absorbed into an Official Corruption Commission which deals with the public sector as a whole. Unless 
my leader tells me otherwise, I do not intend voting against the short title. 

Hon JOHN HALDEN: Does the Attorney General believe the powers given under this Bill can be fully 
exercised against a federal government employee; for example, in the case of a conspiracy against the State 
by a federal government employee? Are there limitations on the powers of people from the ACC 
investigating federal government employees? Do they have to go through the appropriate federal 
government authority to interview a witness or do they have to have the permission of a federal 
government body to secure documents and to interview people? Can this body refer matters involving 
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federal government employees to an appropriate federal government body - I understand Criminal Code 
matters are different? To whom would it refer it? Can it refer it to a state body? I am excluding the police 
because I understand it can refer matters to the police. If "disciplinary" procedures were enacted, how 
would that work? 

Hon PETER FOSS: To what extent can they deal with people and not public officers within the defmition 
of the Act? For a start, this Bill and the Act as it currently stands provide limitations to people who are not 
public officers. To get jurisdiction, a public officer of the State must be involved somewhere along the 
way; otherwise a commonwealth civil servant is as much a stranger to this Bill or the Act as is any person 
who is not a public officer. We can probably separate serious misconduct from matters of crime. The 
basic difference between the two is that serious misconduct is almost a domestic matter in that we are 
dealing with behaviour within the office. As soon as a third party is involved, with that person in some 
way aiding or abetting, there is probably an offence against state law anyway. However, while a public 
officer is acting on his own, and most of the serious misconduct things are acting-on-one's-own offences, it 
is not a criminal offence and I cannot see it involving a public officer from another area. Once there is a 
conspiracy between them, there is a criminal offence because it is a crime to conspire to commit a tort. In 
relation to where the jurisdiction ends, the general rule of law is that commonwealth civil servants are not 
immune from the processes of state criminal law. 

Hon John Halden: I concede that 

Hon PETER FOSS: To the extent it is acting against a person who has offended against state criminal law , 
the fact that the person is a commonwealth public officer is not a disqualifying factor. There is nothing to 
prevent that person being prosecuted to the full extent of the law or subject to the terms of this Bill in the 
same way as a third person. There is no immunity simply because that person is a commonwealth public 
servant I think the member is asking what happens about behaviour that is an offence under not only state 
law but federal law. That is where we start to get into new areas. If it is an offence under federal law, it is 
up to the federal authorities to follow it up and prosecute. Under the amendments to this Bill there is full 
power for information to be exchanged and an ability to communicate with other bodies, whether they be 
commonwealth, state or other intrastate bodies. Our authorities can work in conjunction with any federal 
body relating to an offence against federal law . 
To the extent that a person is an accessory under this State's law - that is how anybody who is not a public 
officer ends up being caught under this Bill - I do not see that person being treated any differently from 
anyone else. It is possible that there may be a conflict between the powers conferred by this Bill and 
certain other commonwealth Acts. In that case, section 109 of the Constitution will come into play. For 
instance, the commonwealth privacy Act says that certain information is not to be revealed. There will be 
difficulties in executing the state process to obtain that information from the Commonwealth. We always 
have that problem when there is a conflict between state and federal law. There is a process against the 
individual and a process outside that for the gathering of evidence. To the extent the gathering of evidence 
is constrained by federal law, this state law will be constrained by section 109 of the Constitution, and it 
would be overruled by federal law . 

Hon John Halden: I refer to privilege and the fact that this Bill overrides all previous and all future 
legislation. I presume the secrecy provisions of the Commonwealth would be covered by section 109 of 
the Constitution. That would then place information within the federal arena outside the scope of the ACC. 

Hon PETER FOSS: That is possibly so. We must look at whether there is a conflict between state and 
federal law and whether the body is amenable to the state jurisdiction. To what extent federal bodies are 
amenable to state jurisdiction is an interesting point Another question is whether a body with which we 
are dealing is a government trading enterprise, especially in light of Bropho's case. The suggestion of 
crown immunity would not stand if Bropho's case were to apply; that is, unless there is a specific granting 
of crown immunity, people are not entitled to it Obviously if crown immunity is given under a specific 
federal provision, our state legislation will not override it We would have difficulty with general federal 
Acts, such as the privacy Act, or with specific provisions in a commonwealth Act saying that information 
is to be kept private. When we have difficulties with the conflict between the state and federal legislation, 
the federal legislation would apply because of section 109 of the Constitution. We also have this difficulty 
with parliamentary privilege. Members can say what they like in general terms, but if the specific 
interpretation is otherwise, we must read the legislation subject to that interpretation. No matter how 
generally we phrase the state Act, it cannot override the federal legislation which it contravenes. 

Hon REG DAVIES: I listened to the speeches during the second reading debate with much interest, and to 
the response of the Attorney General with even more interest The major themes throughout the debate 
were the need for a separate police body; the privilege of Parliament; and the police committee 
recommendations. I want to be assured by the Attorney General that there is a clear direction from this 
Parliament to expect paSt. present and future members of Parliament to be pursued vigorously if in their 
actions and duties they have acted in an incorrect manner as set out in this Bill. I want to make sure there 
is no mandate in this Bill or from this Parliament that the proposed Anti-Corruption Commission can 
interfere in the parliamentary privilege in this Chamber in any way, now or in the future. I accept what the 
Attorney General said in the second reading debate on the matter of privilege; how he had three separate -

Hon Peter Foss: We had an opinion from three separate people. 

Hon REG DAVIES: Those people are of some repute and indicated that, by making members of 
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Parliament subject to this legislation, it would not in any way impinge on the rights, freedoms and 
privileges of the Parliament; that we could be assured that we could carry out the duties on behalf of the 
citizens of this State, knowing full well Parliament will be as rock solid after this legislation is passed as it 
was before it came into this place. That concerns me greatly, and I want that assurance from the Attorney 
General. Surely it would be easy to accept the amendment put forward; however, I have the feeling that it 
will not be accepted. I am sure it is common knowledge that if people want to know the spirit of the 
legislation when interpreting it, they will look at the debates as well as the Bill itself. I want to make sure 
there is a commitment from the Government and the Attorney General that there is a direction from this 
Parliament that parliamentary privilege will not be impinged on. , 
Hon PElER FOSS: I will put it in two different ways. FIrSt, I am not relying upon, and I do not believe 
the courts should rely upon, the statements I am about to make. The advice is that a proper interpretation 
of the legislation, irrespective of whether people look at the debates, is that it does not impinge upon the 
privilege of Parliament. In making that comment, I should also state that sometimes we overestimate what 
is the privilege of the Parliament First, it does not extend to criminal activities. That is an important part. 
As members of Parliament, we are already subject to compulsory processes. 

Hon Reg Davies: And so we should be. 

Hon PElER FOSS: I agree, especially with regard to criminal actions. If we commit a crime, even if it is 
committed within our function as members of Parliament, we are subject to examination by the police; to 
warrants being issued for the search of our premises, and so forth. Yesterday we heard an example put 
forward by Hon Mark Nevill about a member of Parliament who has been subject to those processes 
because there is an allegation about some matter that is not related to those issues to which privilege 
applies, but about an allegation relating to criminality. 

Hon N.D. Griffiths: I think he would like to know what the allegation is. 

Hon PElER FOSS: I am sure he would. 

Hon N.D. Griffiths: He is being persecuted by people who work for a particular organisation. 

Hon PElER FOSS: I do not want to enter into that; I merely want to point out the limitations of our 
privilege currently. That is the basis upon which the interpretation of the advice is given. I am quite happy 
to make clear that not only do we believe we have put in an appropriate interpretation, but it is also 
definitely the intent that this legislation will not impinge upon the privileges of the Parliament 

Hon JOHN HALDEN: I wish to return to the point that I was discussing with the Attorney a moment ago. 
I have a view that with regard to federal government employees who commit a crime, it may be that the 
body of evidence required to prove -

Hon Peter Foss: Give us a hypothetical example. 

Hon JOHN HALDEN: Let us say it is smuggling, which is a federal matter, but involved in that crime of 
smuggling are officers of the Fisheries Department. Would that be all right? 

Hon Peter Foss: Yes, that would be covered. 

Hon ND. Griffiths: The Fisheries Department has been mentioned in despatches on many occasions in 
this place. 

Hon JOHN HALDEN: With some justification. 

Hon ND. Griffiths: Perhaps "mentioned in despatches" is the wrong term, because that is normally a 
matter of honour. 

Hon Peter Foss: There is a limitation because of schedule 1. It might be serious and improper conduct 
However, carry on. Let us assume it is covered. 

Hon JOHN HALDEN: The matter is smuggling. The vast majority of the documentary evidence is held 
by a federal government authority - the Customs Department - and there is involvement by a state 
government department - the Fisheries Department. That involvement by the Fisheries Department is at 
the periphery of the smuggling but nevertheless is a matter that would fall within the purview of this Bill. 
What coercive powers, if any, are detailed in this Bill to enable the state body to get that information from 
the federal body, assuming that there may be secrecy proviSions - I do not know whether there are secrecy 
provisions in customs; that may be a bad example - and a range of obstacles in the way of this body's 
acting effectively against the state authority and state public servants? If the state body keeps hitting brick 
walls with regard to the federal body, I fear that its ability to do its job in an appropriate manner will be 
curtailed? 

Hon PElER FOSS: It is absolutely clear that we cannot overrule the federal secrecy provisions. There are 
also exemptions within the federal legislation under certain circumstances. We will receive the 
cooperation that we hope to receive, although we cannot compel it, from a federal body, if it has the legal 
capacity to do so, and we will expect the usual comity and cooperation between the federal and state law 
enforcement authorities; so that will not be a difficulty. Customs is a good example, because very few of 
the customs raids about which I have read have not been a joint exercise between the state and federal 
authorities. The importation of drugs, for example, is obviously a matter which concerns the Federal 
Government and is a federal government responsibility, but once people start to move around the country 
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with drugs, it tends to become a state government responsibility. Frequently those people are arrested on a 
state charge because they happen to be in possession of drugs, but the information is then used to catch the 
people who are involved in the importation of drugs. To some extent, a process is already in place for 
cooperation and exchange of information. This Bill will remove some of the impediments in the exchange 
of information between the state body and a federal body. If we wanted to get cooperation from a federal 
government body, we would have to tell it what we were doing, and it would be pretty difficult for us to get 
cooperation if our Bill did not allow us to tell it what we were doing. Obviously we would have to go to 
the federal legislation to find out whether the federal body was able to cooperate with us. This Bill will 
remove the obstacles with regard to cooperation. 

Proposed section 6F in clause 12 states, with regard to the functions of the commission -

(1) to consult, co-operate and exchange information with independent agencies, appropriate 
authorities and -

(i) the Commissioner of the Australian Federal Police; 

(ii) the Commissioner (however designated) of the police force of another State or a 
Territory; 

(iii) the Chairman of the National Crime Authority ... ; and 

(iv) any authority or body of this State, the Commonwealth, another State or a 
Territory that is authorized to conduct inquiries or investigations in relation to 
conduct in the nature of corrupt conduct, criminal conduct, criminal 
involvement or serious improper conduct and is declared by the Minister to be 
an authority or body to which this paragraph applies; 

We must recognise that the Commonwealth, this State and the other States are each a sovereign body, and 
our dealing with each other as sovereign bodies is dependent upon our having a statutory capacity to 
cooperate. Until now, the real obstacle has not been the foreign States - that is, the Commonwealth and the 
other States - but our legislation, which imposes duties of secrecy on our body so that it cannot get 
involved in cooperation, because it does not have the capacity. The Leader of the Opposition is quite right; 
it requires consenting parties, and we did not have the capacity to give consent. 

Hon JOHN HALDEN: I understand what the Attorney has said, but the point that I would like to have 
answered - perhaps the Attorney has answered it, but I want it to be clear - is what is the extent of our 
coercive powers with regard to federal employees? 

Hon Peter Foss: As individuals, as public officers, it may be limited. 

Hon REG DAVIES: I would have preferred a separate Bill for the establishment of a new body as opposed 
to a Bill to amend the Official Corruption Commission Act, but that is now beside the point. I accept the 
assurances of the Attorney General that the Anti-Corruption Commission will remain out of the 
parliamentary area and will be able to vigorously pursue any member of Parliament who may act 
inappropriately. Although I now accept the Bill and the assurances of the Attorney General with regard to 
the area that concerned me the most, I ask the Attorney to give serious consideration to some of the 
amendments that have been foreshadowed, particularly with regard to the training of the Police Force in 
anticorruption techniques and so on. That is a vital recommendation of the Select Committee on the 
Western Australian Police Service. Serious consideration should be given to the amendments which seek 
to provide a separate body within the Anti-Corruption Commission covering the police. That will go a 
long way to appeasing me and will be a step forward. If that happens, I hope it will work and the need will 
not arise in future to say, "We told you so during the second reading stage." This will probably then be a 
worthy Bill. We must bear in mind that the jurisdiction here is much smaller than the New South Wales 
model which we have been citing for some time. I hope the Government will give that amendment serious 
consideration because it will enhance this legislation. Since the Government introduced this Bill I have 
been critical about its not considering the select committee's recommendation. This is an opportunity to do 
that. I will pursue the remainder of the recommendations not connected with this legislation later. Will 
justices of the peace be classified as judicial officers? 

Hon PETER FOSS: I have and will put in a lot of time considering the amendments. We have done a full 
analysis of all the amendments. We have also seriously considered the recommendations of the police 
committee, particularly the educative function which engaged our debate for some time. I disagree with 
Hon Reg Davies and I will explain why - I gave some of the reasons yesterday. The Wood commission 
report was somewhat critical of the educative role of the Independent Commission Against Corruption as it 
was seen by Justice Wood as a distraction. 

Hon Reg Davies: What about the police elements? 

Hon PETER FOSS: Not only was that his view but also it was taken further because the Police Integrity 
Commission Bill before the New South Wales Parliament does not contain the educative function. There is 
a role for what is being sought. Two issues are important: First what this Bill seeks to achieve and, 
secondly, the mechanism by which that is proposed. I have some problems with whether Hon Reg Davies 
has picked the best method for setting up a strategy and system to prevent corruption, particularly among 
the police. 
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Hon Reg Davies: Educate it how to protect itself. 

Hon PETER FOSS: It is not only to protect itself but also to prevent corruption. One strategy being 
implemented by the Police Commissioner is not allowing people to stay in one place for too long, or the 
criminal investigation bureau to be a separate little group of its own. His reasons are the very issues 
referred to by Hon Reg Davies. It is to avoid the capacity for the old guard to inculcate any new person 
with how things are done and for an ethic to grow which can allow people to be corrupted. Police must 
often be corrupted by other police before they become corrupt. If ever there was an example of where 
methodology may have an effect, it is in the Police Service. 

Corruption of a civil servant is a much more isolated, individual type of event, whereas the police system 
can bring people into it, especially abuse of power and taking a free this or that 

Hon Reg Davies inteIjected. 
Hon PETER FOSS: Yes. If ever a system or method could effect corruption, that is one. There are two 
methods by which the educative process can occur: First the Anti-Corruption Commission can make 
recommendations about how corruption can be avoided and, secondly, the parliamentary committee -

Hon N.D. Griffiths: Where is this parliamentary committee? 
Hon PETER FOSS: We will establish it. 

Hon N.D. Griffiths: We have had years to establish it; we will never see it. 

Hon PETER FOSS: Does Hon Nick Griffiths want to debate the real issues or score political points? 

Hon N.D. Griffiths: I wish you would debate real arguments rather than talk about fantasy. 

Hon PETER FOSS: It is not fantasy; Hon Nick Griffiths and I know that a motion is elsewhere for the 
establishment of a joint committee. Some people, I think on both sides of the House, do not like joint 
committees and would prefer a committee of one of the Houses. We will have to discuss that matter. 

Hon Reg Davies: What if we take out the political element and put it under the House of Review? 

Hon PETER FOSS: Hon Reg Davies raises an argument which will defmitely be discussed when we 
receive the message. A number of people agree with him who for one reason or another do not favour joint 
committees. 
Hon Reg Davies: Other people have a point of view and may vote differently. 

Hon PETER FOSS: We will wait and see when it happens. To return to the argument as opposed to the 
political point, that parliamentary committee will be an important part of the functioning and will be the 
body which examines the ongoing recommendations concerning those areas. Although I agree with. the 
member that it is an important issue, the method by which it is to be dealt with - both with the commission 
having the capacity to make recommendations and report to the House and the parliamentary committee 
being able to make recommendations - is where we pick that up. I am at one with him for the need, but I 
would prefer to follow that method, especially in the light of the Wood commission report and the way it 
has been implemented for the Police Integrity Commission in New South Wales. 
A justice of the peace is a judicial officer; however, the Bill contains some terminology with which we 
must be very careful. The words judicial officer are relevant in a couple of places: First, under proposed 
section 5. Under proposed section 5(2a) a person who is ajudicial officer or who is or has been a member 
of the Police Force is not eligible to be a member of the commission. Proposed subsection (2a) states that a 
justice of the peace is not a judicial officer. However, the next reference is in respect of immunity from 
inquiry where the term is "the holder of a judicial office". It has the same meaning as under section 121 of 
the Criminal Code, and a justice of the peace would be a holder of judicial office because he is holding a 
judicial office when he sits as a magistrate making decisions. 

Hon N.D. Griffiths: Hon Reg Davies is a JP, so he does not need to worry about parliamentary privilege. 
If a person holds office, he is immune from section 121 of the Criminal Code, and that is the weakness of 
this legislation. Get yourself a description and you are free - and that includes the OCC commissioners -

The CHAIRMAN: Order! Allow the Attorney General to respond 

Hon PETER FOSS: I believe the proper interpretation of proposed section 7(3) is that the commission 
shall not receive or initiate an allegation about the holder of judicial office "unless the allegation relates 
to" - and it would have to be as ajudicial officer. 

Hon JOHN HALDEN: I seek further clarification of section 121 of the Criminal Code in relation to the 
defmition of a holder of judicial office. As I read it, it includes an arbitrator and an umpire and any 
member of any board or court of conciliation or arbitration. I seek the Attorney's views about how many 
people into whose actions we will be able to inquire while those persons hold office -

Ho~ Peter Foss: It is the reverse. We can look at their actions but we cannot look into their judicial 
actions. 

Hpon. JOHN HALDEN: I do not believe we should exclude judges or make them different from members of 
arIiament, in that case. Why would we exclude arbitrators? 
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Hon Peter Foss: They are not caught. They must be caught before they are excluded 

Hon JOHN HALDEN: I do not understand. A vast array of people will be caught in a very generic 

exercise. I see no reason for that plethora of people. In this State, how many arbitrators will we be placing 

beyond certain powers that members of Parliament have? 

Hon PETER FOSS: First, they must be caught by the Bill before they can be exempt. The exemption 

applies only to the extent that a person has fIrst been caught The person must be acting in some offIcial 

capacity before being exempt It does not matter whether the person is an arbitrator because the only way 

the person can be exempt under this provision is while he is acting as an arbitrator. The intent is to stop 

people re-litigating a court decision or something which is judicial, other than by the appropriate method, 

which is on appeal. The only method of appeal is granted under the Act. We do not want people to say 

that they will challenge the arbitrator because the decision he made was against those persons, through 

serious or improper misconduct, and so on - and it will be taken to the ACC on appeal, not through the 

proper appellate process but through complaining about a person being corrupt or misconducting himself. 

We do not want to run parallel appeal processes whereby if a person did not like the court appeal process, 

he could allege improper conduct, and run the matter through the ACC again. It is not that a person who 

happens to be an arbitrator cannot be picked up as a person who is an accessory to another form of 

corruption. A private arbitrator is not a public offIcer and would not be caught except as an accessory. 

Therefore, unless a person is functioning as an arbitrator - most arbitrators would not be caught as public 

offIcers anyway - he would not get to fust base within the Act If one is excluded, it is because he is acting 

in an official capacity. 

The CHAIRMAN: Order! We seem to be straying from clause 1. We risk rerunning these arguments on 

specifIc clauses. I ask members to keep their comments to the short title. 

Hon JOHN HALDEN: Mr Chairman, you are correct. We probably should go to the clauses because I 

have a number of issues to raise with the Attorney General on this matter. It might be appropriate, unless 

there is something specillc to the short title, to move that way. 

Hon N.D. GRIFFITHS: With respect to the matter we have just spent a few minutes discussing, the 

Committee will note that I have placed an amendment on the Notice Paper. I am considering an alternative 

form of amendment in respect of that issue so as more properly to corral the exercise of judicial function 

from the oversight of the ACC, in the same way that the Government says it intends by this legislation to 

corral the question of parliamentary privilege from the oversight of the ACC. 

Hon J.A. SCOTT: Unfortunately I will have to backtrack a little on something raised previously in relation 

to assurances given by the Attorney regarding the protection of the privilege of the Parliament and 

parliamentary committees. I understand he said that, even though it is not specillcally in the legislation, 

the privilege of the Parliament is protected. 

Hon Peter Foss: No, I am saying that it is protected anyway, but I am giving that assurance purely to 

confIrm it. 

Hon J.A. SCOTT: I recall the instance of the Port Kennedy petition, which looked at the assurances given 

by Hon John Halden that there would not be residential development at that site. However, the Standing 

Committee on Constitutional Affairs and Statutes Revision came back with a report saying that, while that 

was certainly the intention of the Bill and those assurances had been given, it had not been specifIcally 

included in the Bill. Therefore, while it was the intention, there was no way that the developer could be 

forced to carry out that provision. How strong can the assurance be in such an instance? 

Hon PETER FOSS: There are two differences here. The basic difference in that situation was that we 

were dealing with an agreement Act, and the rules applying to the interpretation of agreement Acts are 

somewhat different from those applying to Statutes. Even then, it is quite clear that one cannot reverse the 

meaning of a Bill or insert something that is not there. 

I have been very careful to make the point in the way I have. One of the reasons I have phrased it this way 

is that I accept that if it is not arguable on the face of the Bill that that is the case, there is no point in 

making a statement in this Chamber. One cannot change radically the meaning of a Bill by a statement 

made in the Chamber. What one can do is to give an aid to interpretation. I have been quite careful to rely 

upon the view of a number of people that it does not impinge upon parliamentary privilege. It is only 

because that interpretation is open that the statement I made in the Chamber is of any benefIt. However, 

the principal basis upon which I make my defence of the Bill is that I do not believe it does impinge on 

parliamentary privilege; it is not a matter of what I say but of its being the appropriate interpretation. 

However, the point having been raised by way of dispute, it is important that I clarify that point in a 

statement to the Chamber and also that I clarify the intent of the Bill so that, where it is used as an aid to 

interpretation and where it is capable of being used accordingly, it is there. It can only be an aid to 

interpretation; it cannot be a new provision in the Bill, something that is not in the Bill or a reversal of the 

meaning of the Bill. They are different situations and I certainly would not be relying upon any statement 

in the Chamber if it were not for the fact that I believe that would be the appropriate interpretation, and an 

open interpretation in any event. 

Hon BOB THOMAS: I want to add some information about an incident I related to the House last night 

The situation involved a person who was required to attend a police station. He was at the police station at 
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9.10 am and in evidence at his trial the police said that they had interviewed him for an hour and a half. I 
stated that the person involved was back at a farm 80 kilometres away at 10.40 am, at least. Therefore, the 
evidence the police gave could not have been correct when they said that they interviewed him for an hour 
and a half. I also indicated that the statement the police read out in the court was 2 700 words long and I 
estimated that if the officer had written at 10 words a minute it would have taken four and a half hours to 
take the statement. Therefore, it would have been after 1.00 pm when they fmished. We know from the 
occurrence book at the police station that the officers left with the prisoner at 12.30 pm; therefore, they 
would not have had time to take that statement, go to Pingrup and come back and then leave Lake Grace at 
12.30 pm as they stated. 

I was very concerned about this case and I wrote to the Police Commissioner. I was told that officers of the 
internal investigations branch bad reviewed the evidence and said that they were happy with it. I 
commenced that story by saying that the farmer had gone to Kalgoorlie and caught his wife, who was 
working as a prostitute, in a compromising situation with men in the nude. One of those men went to his 
clothes, picked up a gun and pointed it at this person, and I cannot remember whether he fIred a shot. I 
should have pointed out to the House that the prisoner next met the person who pointed the gun when he 
visited the police station at Lake Grace - that person was one of the detectives interviewing him. I would 
like the evidence that that officer gave rechecked by the Police Commissioner or one of his officers. I 
should have included that information in my contribution last night. 

Hon TOM HELM: I take this opportunity to respond to an unruly intetjection made by Hon Derrick 
Tomlinson when he asked where members of the opposition backbench were. 

Hon Derrick Tomlinson intetjected. 

Hon N.D. Griffiths: I asked where the front bench was. 

The CHAIRMAN: Tbis will need to relate to the short title. 

Hon TOM HELM: The Labor Party has discussed this legislation and we have heard speaker after speaker 
go into some detail as to how the party has reacted to it. The statement that it is better than nothing has 
been repeated by numerous speakers on this side. Members see before the Chamber in the amendments 
proposed by the OppoSition the results of the discussions we have had in Caucus. If members think that we 
on this side of the Chamber are taking this less than seriously, they will need to think again. We need 
government members to be on their benches to listen to the debate and the reasons we think the 
amendments are suitable and will make this Bill a little better than it is. The Attorney General attaches 
great importance to this Bill. In fact, in winding up the second reading debate, he was less than usually 
arrogant. 

The Attorney General was almost human last night, wbich is an indication that he was taking the legislation 
seriously. Hon Nick Griffiths is the appropriate person to lead our debate. He spearheaded the debate in 
Caucus. I ask the Attorney General and government members to take those matters into account when they 
look at the amendments on the Notice Paper. 

An allegation has been made that one of the members of the Select Committee on the Western Australian 
Police Service perhaps leaked matters to do with the committee's deliberations to members of the 
Government or the Press. I do not necessarily subscribe to that allegation. We must consider why this Bill 
is in front of us. It is to demonstrate to Western Australians that the police, as public servants, and we, as 
politicians, have a role and must have certain tools to do it. If we take away those tools we will be less 
effective. Politicians are concerned about the effect of privilege on their work. The way in which police 
carry out their operations affects their ability to solve and prevent crime. We must see that the conflict 
between the police and general public is resolved. They must feel that this Official Corruption 
Commission Amendment Bill is able to address the conflict between the Police Force and the general 
public. The disregard people feel for politicians must also be addressed. As Hon Nick Griffiths said, 
people seem to think that it is good fun to make out that politicians are essentially corrupt, but it is not the 
case. We simply reflect the society we are elected to represent, in which there is good and bad. As 
demonstrated on both sides of the House, we need a mechanism for restoring faith in the Police Force and 
politicians. It must give the public som~ assurance that we have learned from and will address whatever 
diffIculties we have had in the past. 

The chairman of the Select Committee on the Western Australian Police Service must be insulted by 
allegations that he or one of the members of his committee leaked information. The Commissioner of 
Police was asked to attend that committee and answer certain qnestions. I suggest that with the 
commissioner and the Minister for Police looking at the terms of reference the committee was obliged to 
abide by, it is no surprise that a Bill that came into being at the same time as a report from the select 
committee would reflect those issues the committee was bound to look at. Perhaps the Bill does that, but it 
does not necessarily reflect the recommendations of the committee. However, it should and does reflect 
the concerns the committee was obliged to look at. That does not mean material has been leaked. The man 
in the iron mask, Hon Nick Griffiths, who was perhaps tempted, not by me but by others, to tell members 
of the Labor Party what was going on, said nothing. We did not hear that Hon Derrick Tomlinson or any 
other member of that committee gave any information. It is fair to conclude that the discussions between 
the commissioner and the Minister and the Minister's contribution in Cabinet would bring about such a 
Bill. The Opposition suggests that with the amendments it has put on the Notice Paper this Bill will meet 
the requirements of the general public of Western Australia and restore its faith in the Police Force and 
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politicians. As far as the Press and general public are concerned, politicians and police for the most part 
are corrupt. We know that is not true. Labor hopes that this Bill will instill some faith in the public that 
politicians and the police are trying to do the best they can with the tools available to them. 

Clause put and passed. 

Clause 2: Commencement-
Hon N.D. GR1FFITHS: With reference to the wording in clause 2, when will the Bill be proclaimed, 
bearing in mind the rather strange timetable Parliament has set itself? Is the timetable due to an early 
election? 

Hon PETER FOSS: Obviously it is dependent on this Parliament. Until this Parliament passes the 
legislation the Government cannot contemplate proclaiming it. I would hesitate to predict, especially at 
this stage of the Committee, when the Parliament is likely to pass the Bill. If we amend the Bill, any 
amendments could not be considered by the lower House until 20 August; therefore, any proclamation 
between now and 20 August would be impossible. However, if we passed it without amendment, it could 
happen within those dates. I hesitate to make any prediction because I would be predicting the end of the 
Committee. I am not in a position to say at this stage whether the Committee will amend the Bill. 

Hon N.D. GRIFFITHS: What is so important about this Bill that it has to be passed in July or August? We 
have already dealt with some issues which clearly apply to amendments. What is there about this Bill that 
will prevent it from being properly amended and dealt with through all stages in both Houses at some time 
later than July or 20 August, noting that the life of this Parliament is drawing to a close? 

Hon PETER FOSS: The Government regards this as important legislation which should be passed at the 
earliest possible moment I had understood that that was also the view of the Opposition. Obviously, that 
does not mean that it should be done at the cost of getting the legislation right Leaving aside that point, 
given all the other circumstances, the Government would like to see this in place as soon as possible. The 
legislation requires the appointment of two new members of the commission. The Government is very 
keen to see this in effect and working. The Government is mindful also that it has been accused of delay, 
although I think I replied adequately to that accusation in my response to the second reading debate when I 
pointed out how quickly the Government had moved in response to the Commission on Govermnent report. 

Hon Kim Chance: It is delay tempered with indecent haste. 

Hon PETER FOSS: That is an interesting point! In other words, when it suits the criticism on one 
occasion, we have delayed, but when it suits the criticism on another occasion, we are showing indecent 
haste. I make it clear that the Government sees this as important legislation which, giving proper 
consideration to the Bill in this Chamber, should be passed at the earliest instance. I understood that to be 
the view of the Opposition. I would like confnmation that that is the case; that is, that the Opposition 
considers this as legislation that should ideally be passed and brought into effect sooner rather than later, 
obviously preserving the proprieties. The answer I gave on when it would be proclaimed was appropriate: 
It will be proclaimed at the earliest opportunity after the legislation has been passed. I hope the legislation 
will be passed at the earliest appropriate time. 

Hon N.D. GRIFFITHS: Observing the proprieties means observing not just form, but substance. It would 
not be a matter of propriety to pass a measure such as this if it were obviously deficient because of a silly 
self-imposed timetable. 

Clause put and passed. 

Clause 3 put and passed. 

Clause 4: Long title substituted -

Hon N.D. GRIFFITHS: I note the words "against police officers and other public officers". This is an 
example of the Govermnent's window dressing to con the public that it is doing something about the report 
of the Select Committee on the Western Australian Police Service. As the Attorney General will no doubt 
be able to tell us, public officers includes police officers in any event 

Hon DERRICK TOMLINSON: I feel some responsibility for the inclusion of the reference to police 
officers to which Hon Nick Griffiths has alluded. It is correct that public officers include police officers. 
Following the tabling of the report of the Select Committee on the Western Australian Police Service some 
chagrin was expressed by members of the committee as well as others in the community that the 
Government had apparently arrogantly disregarded the work of the committee by its pre-emptive strike, as 
it is called, of introducing legislation immediately prior to the select committee presenting its report. I 
preferred to pause and consider the Government's legislation in the light of the report of the committee to 
see how the two fitted together and whether it was possible for the two to be married so that the 
recommendations of the committee and the principles argued by the committee were adequately covered by 
the Government's legislation, or whether we should pursue the argument some of my colleagues pursued 
that the Government was not responding adequately to the recommendations of the select committee and, 
therefore, pursue an independent line that was argued in the fmal paragraph of the committee's report; that 
is, if the Government did not respond to its positive course of action, the only alternative was a royal 
commission. 

Rather than simply sit and cogitate on it, I deliberately sought out the Minister for Police and the Attorney 
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General, and I sought a briefmg from and discussion with the Premier's policy officer on the matter. That 
was to ensure that I had a proper understanding of the Government's intention and whether its intention in 
the legislation met the needs of the committee. The Premier's policy officer offered to meet the members 
of the committee. However, the members of the committee declined that invitation on the ground that the 
committee was not a creature of the Government, but a body established by the Legislative Council; 
therefore, it was not appropriate that the committee should meet as a committee with the Government 
However, as a member of the governing party I met all of those people so there was a proper understanding 
of the matter. I argued for the inclusion of those words so that it was clear in the public mind. 

Members opposite can calilit a cosmetic change if they like. However, it is a cosmetic change that serves a 
purpose; namely, to signal the clear intention that dealing with police corruption is a priority of 
government. The argument about the Independent Commission Against Corruption in New South Wales 
and the Criminal Justice Commission in Queensland is that if the pursuit of police corruption is not a 
priority, the pursuit of other corruption is deemed to be less successful. There is the case study of that in 
ICAC New South Wales, where it is not specified that ICAC shall pursue police corruption, but it is 
understood that police officers are public officers. Therefore, it is appropriate within ICAC New South 
Wales to pursue that. However, it chose not to do so. In the Criminal Justice Commission in Queensland 
the same applies; however, it has accepted the priority of dealing with police corruption frrst 

Hon A.J.G. MacTiernan: Do you think adding those words will make a difference? 

Hon DERRICK TOMLINSON: Adding those terms will do nothing to the effectiveness of the legislation 
and of the body itself. However, it will signal to members of the public, whom we represent and who, as 
Hon Tom Helm pointed out, are concerned about the behaviour of members of Parliament and public 
officers and, above all else, about corruption in the Police Service, that dealing with police corruption is a 
priority of this body. I argued that that cosmetic change was a necessary and useful change. 

Hon AJ.G. MacTIERNAN: There is .merit in what Hon Derrick Tomlinson has said, given the quite 
proper fmding of the select committee that police corruption is the most serious form of corruption and that 
unless police corruption is addressed the Government will not be able to deal properly with any other form 
of public sector or even private sector corruption. I understand that a proper argument exists that police 
officers be specially signified in this part of the Bill. However, although the Government is justified in 
introducing those words, I do not believe it has come to terms with the need to give priority in this 
legislation. Although I was not in the Chamber at the time, I listened closely to the comments of Hon 
Derrick Tomlinson and the Attorney General in the second reading debate. Nothing in their comments 
addressed the Opposition's substantial concern; namely, the problem indicated in the Wood royal 
commission that the capacity to pursue corruption of a more general nature could overwhelm the most 
important pursuit of police cormption and misconduct. That aspect is not addressed by this Bill or the 
body's proposed structure, and it was very disappointing that government members could not allay those 
fears. 

If Hon Derrick Tomlinson made the recommendation to introduce these words, I acknowledge that it is 
sensible to give that focus. Unfortunately, that will not deliver the necessary structure and focus on police 
cormption. The amendment is not a negative step, but it will not achieve the necessary end. 

Hon PETER FOSS: I shall make one small statement, a procedure which I hope will apply throughout the 
Committee. I accept and endorse Hon Derrick Tomlinson's remarks; I note what Hon Alannah 
MacTieman said; and I disagree with Hon Nick Griffiths' somewhat provocative political statement. 
Unless I am thoroughly provoked, I will not reply to remarks of a political nature obviously designed to 
bait The Committee should note that I disagree with such statements, but I will allow them to pass 
through to the wicket keeper. Unless I feel the need with sufficient provocation to refute them, I will not 
be speaking to them. 

Hon AJ.G. MacTiernan: So you want us to be really nasty, not a little nasty. 

Hon PETER FOSS: If the member wants a reply, yes! 

Clause put and passed. 

Clauses 5 to 8 put and passed. 

Clause 9: Section 5 amended and saving provisions -

Hon N.D. GRIFFITHS: I move -

Page 10, lines 11 to 22 - To delete the lines and substitute the following -

(11) If the appointment of a person as a Commission member under the provisions of 
section 5 of the principal Act as enacted before the commencement of this Act is still in 
effect immediately before that commencement, that appointment is terminated on and by 
virtue of that commencement 

(12) Subsection (11) does not affect the eligibility of the person to be appointed as a 
Commission member under section 5 as amended by this Act. 

The argument supporting this amendment has been canvassed. Part of the policy of the Bill is that the 
Official Corruption COmmission be renamed the Anti-Corruption COmmission, yet the OCC will continue. 
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The Opposition suggests that the appointment of the only commissioner of the OCC who has publicly 
indicated a willingness to continue in these circumstances, Hon John Wickham, should cease. With the 
greatest respect to him, his appointment should cease to ensure a clean break from the practices of the past. 
It is neither necessary nor appropriate to go into detail as I touched on this matter, as did other members, in 
my contribution to the second reading debate. It is appropriate for Hon John Wickham to go. I do not 
agree with each and every action of which he has been a part while commissioner of this body. 
Undoubtedly, a defence could be maintained on his behalf, but in one sense that is irrelevant. 

It is relevant to note that the Leader of the Opposition in the other place expressed a lack of confidence in 
Hon John Wickham's continuing as an OCC commissioner. The Leader of the Opposition has a very 
special role in our Constitution: He is the alternative Premier. He is the leader of the Australian Labor 
Party, representing the hopes and aspirations of those supporting that party, which has a long tradition, 
since 1891 in its fonnal aspects, in Australian politics. Even if no other consideration is given, it is 
appropriate that Hon John Wickham cease in that position. Short of a declaration from him to that effect -
none has been forthcoming - it is appropriate that this amendment be accepted. 

Hon PETER FOSS: The Government opposes the amendment for two reasons: First, one of principle and, 
second, one of fact. If this amendment were passed, it would plainly be a dismissal by Parliament of, in 
effect, three members of the commission. However the amendment is read and justified, it must be seen as 
a fonn of criticism of those commissioners, and the Government believes any such criticism is not 
justified. 

This is a difficult area because the amendment seeks to use the power of Parliament to remove people from 
office which, as was deliberately established under legislative policy, and will continue under this Bill, is 
independent of political influence. Concerns are always expressed when people supposedly independent of 
Parliament are dismissed by legislation. Interestingly, in this instance the suggestion comes from the 
Opposition, not the Government. 

Hon ND. Griffiths: He is an executive appointment and does not have the confidence of the OppoSition. 
He has the capacity to investigate members of Parliament. We don't trust him. 

Hon PETER FOSS: I can see that. That comment illustrates the difficulty in this area: The Opposition 
seeks to take specific action relating to a specific person through an Act of Parliament because it does not 
trust him. Frankly, that would be an unfortunate precedent. It would remove through legislation an officer 
who is supposed to be independent of the political process because the Opposition does not trust him. 

The decision about whether a break from the past should be made and whether Hon John Wickham should 
continue in that position should be made by Hon John Wickham. In any event, he will retain that position 
until August next year and at that stage he must undertake the process of appointment which is, again, 
outside political control. I understand there may be a personal rancour between the OppoSition and Hon 
John Wickham. One of the problems of his position is that he may very well have drawn rancour from 
either side of politics. 

Hon A.J.G. MacTiernan: Particularly if he becomes involved in politics, as Mr Pendal said. 

Hon PETER FOSS: I know nothing about the allegation or the facts behind it. I am not aware of his being 
involved in internal or party politics, but I am aware there is rancour between the Opposition and Hon John 
Wickham. The Government cannot accept that it is appropriate for a member to be dismissed by 
Parliament and neither is it appropriate to use the legislative process specifically to aim at a person with 
whom one has some rancour. That is the reason I cannot accept the proposal. I understand the 
Opposition's rancour, but legislation is not the appropriate basis on which to dismiss Hon John Wickham. 

Hon JOHN HALDEN: To put it bluntly, I have neither rancour nor any feelings in regard to Justice 
Wickham. Whether the Opposition trusts him is a matter for its decision making processes as well as party 
room and informal discussions. I do not give the slightest squirt about Justice Wickham. 

Hon Peter Foss: That is not what Hon Nick Griffiths said. 

Hon JOHN HALDEN: I am expressing my feelings. My attitude towards, and trust of, Justice Wickham is 
neither here nor there. I do care that this Bill will establish a new organisation. Surely, members want to 
give to that organisation the most effective person to administer it, bearing in mind that it will basically be 
a new organisation with considerably greater powers than the Official Corruption Commission. The person 
to head that organisation should be able to establish its ethos, administration and exactly what it will do. 
That task should be given to the most suitable person, not to the incumbent of a failed postbox. 

Hon Peter Foss: It has been a very successful postbox. 

Hon JOHN HALDEN: If it were successful, this Bill would not be before the Chamber. 

Hon A.J.G. MacTiernan: Even the Minister for Transport could be the postbox. 

Hon EJ. Charlton: I have been stamped a couple of times. 

Hon AJ.G. MacTiernan: And returned to sender. 

Hon JOHN HALDEN: Why, in the name of good policy, would a grandfather clause be included in the 
Bill to protect anybody? To be honest I do not care whether it is Justice Wickham. Surely, the process 
should be open-ended to choose the best candidate for the job. I do not mean to be derogatory, but a person 
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wbo is 77 years of age and bas overseen a failed organisation sbould not be automatically given the 
position. None of those criteria migbt be appropriate to consider. What is appropriate to consider is wbo is 
the best person for the job. Surely, it sbould not be based on the incumbency of a postbox! That is all the 
OCCis. 

The Attorney General said that the Opposition must look at the principle; that is, it would be a dismissal by 
Parliament. I do not think that is the case and I am not making these comments to dismiss Justice 
Wickham from beading the Anti-Corruption Commission. The principle is to get the best person to do the 
job. To do otherwise mak~s a mockery of any sort of reasonable public policy. Let us deal with that up-
front. . 

Hon EJ. Cbarlton: I bave no argument about that. 

Hon Peter Foss: Justice Wickham bas been cbosen because be is the best person for the job. 

Hon JOHN HALDEN: Has be been cbosen on that basis? 

Hon Peter Foss: Tbat is the reason be bolds that position. 

Hon JOHN HALDEN: I understand that He was cbosen for ajob with the OCC, but this Bill is creating a 
different organisation. I am sure all members bope the ACC will be an effective organisation in the broad 
parameters that this Bill is trying to acbieve. However, we will limit that capacity by saying that the person 
on the old organisation is automatically the best person for the new organisation. It is public policy 
nonsense. 

Hon EJ. Cbarlton: He migbt not want the job wben that organisation is set up. 

Hon JOHN HALDEN: I concede that. The main issue is that we are adopting bad policy; I am not 
interested in the personality issues. The Attorney General said that the fact is the Parliament bas the power 
to remove an officer wbo is independent of accountability. I do not care if Justice Wickham is not removed 
from the OCe. The Government can leave bim in wbatever capacity it likes on the OCC. However, the 
ACC must have in place an open interviewing process to cboose the best person for the job. If it bappens 
to be Justice Wickham, I will cop it, but I will not cop the policy that is being enunciated; that is, 
incumbency from a previous position is carried over to a new organisation. The Minister for Transport 
would not do that if be restructured the Department of Transport. If be created a new department with new 
parameters, be would interview people for the poSition of the cbief executive officer. Of course, be would 
invite the CEO from the previous department to apply for the poSition. In this instance we are not dealing 
with the ~artment of Transport, but a unique body with unique opportunities. Surely, members want the 
best person for the job. Nothing bas been suggested by way of principle or fact that Justice Wickham 
sbould be guaranteed continuity of service on the ACC. We sbould not go into the issue of rancour or 
feelings. 

Hon Peter Foss: I did not raise it. 

Hon JOHN HALDEN: Hon Nick Griffiths, like other members in this place, is entitled to bis opinion. 

Hon N.D. Griffiths: I was putting forward the view of the member for Fremantle, as I am obliged to do. 

Hon JOHN HALDEN: The issue is about policy; it is about cboosing the best person for the job. Tbe 
reason we are in this place this week debating this Bill is not to be personal about Justice Wickham, but to 
make sure this State will bave the best organisation. We could well be bobnailing our advance in that area, 
but when we debate clause 7 the Committee will be confronted with an antiquated attitude that incumbency 
from a dissimilar organisation means something. I cannot accept that and I do not believe other members 
should accept it If there is any validity in the comments members bave made in this place about their 
desire to put in place the best legislation, the best thing we can do is to stop this nonsense. It is nothing 
other than a piece of policy nonsense. 

Hon AJ.G. MacTIERNAN: I thorougbly endorse the comments of the Leader of the OppoSition. This is 
not an issue that turns on personalities. Nothing in the amendment proposed by the Opposition would 
preclude Justice Wickham from being a candidate for the position of bead of or a participant in the ACC. 
This is a different job and does not necessarily require the same skills. The Attorney General went to great 
lengths to point this out by way of intetjection last evening wben I pointed out that just as ICAC bad failed 
on its own analysis to deliver a proper supervision of the Police Force, the OCC bad failed to perform. The 
Attorney and Hon Derrick Tomlinson, by way of an extremely vigorous intetjection, made it clear we are 
talking now about an organisation that would bave a totally different raft of powers. It would be 
empowered to take a different role and approacb than that taken by the OCC. By way of bis intetjections in 
this part of the Coriunittee debate, the Attorney indicated that the OCC's success, sucb as be said it was, 
was as a postbox - essentially a passive role. 

Hon Peter Foss: The problem is that it bas not been able to tell the world of the extent to whicb it bas been 
successful or otherwise. People to wbom that information was able to be given believe it is effective. 

Hon AJ.G. MacTIERNAN: That is a very difficult proposition for the Attorney to prove to us. 

Hon Peter Foss: I can't. 

Hon AJ.G. MacTIERNAN: The Attorney is asking us to trust bim; we must take it on faith! We must 
take this organisation's word about wbether it is successful! However, I think the Attorney must 
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acknowledge, as he acknowledged by way of interjection yesterday, that the OCC, under its current 

configuration. has not been able to provide a proper supervision of the Police Force. 

Hon Peter Foss: It has not been able to demonstrate to people what it has been doing, because the secrecy 

provisions prevent it from doing so. 

Hon AJ.G. MacTIERNAN: In taking that line, the Attorney is taking a line that is different from that 

which he was taking yesterday. 

Hon Peter Foss: That does not mean it can be more effective. All it means is that, to the extent that the 

process was set up, it had some effect. 

Hon A.J.G. MacTIERNAN: It may well have had some effect. It has beeu in place since 1988. It bas had 

its powers extended from time to time in minor ways. However, it is clear from the evidence of the select 

committee that, just as the Wood royal commission is evidence that ICAC failed to address the most 

worrying form of corruption and misconduct in the public sector, the OCC has failed. That is not 

necessarily condenmation of the personnel that operate in the OCC. It is a recognition that the Government 

acknowledges that the OCC, with the current configurations of power, does not have the capacity to deliver 

in this important and vital area. In this process, we are radically restructuring this organisation and altering 

its powers. We are radically altering the way it will operate. 

Hon EJ. Charlton: Was it the fault of the vehicle or the fault of the individuals? 

Hon AJ.G. MacTIERNAN: It was not the fault of the individuals. This will be a different organisation. 

That is the Government's line. We are creating a new genus of corruption supervisor. 

Hon N.D. Griffiths: In practice it may not be. 

Hon AJ.G. MacTIERNAN: That may be the case. However, even taking the Government on its own 

evidence, it is creating a radically new structure. It is saying that the people who were doing the job 

beforehand with a different configuration of powers are the best people to do the job in this new, far more 

activist organisation. 

Hon E.J. Charlton: Are you saying that everybody in the Labor Party should be condenmed forever for the 

1980s? 

Hon A.J.G. MacTIERNAN: I am passing my hand over my head because once again the Minister for 

Transport has completely missed point. 

Hon EJ. Charlton: It does not fit your argument. 

Hon AJ.G. MacTIERNAN: The Minister should calm down and listen. This body was chosen to carry out 

the activities of the Official Corruption Commission which had a particular set of powers. We are now 

recasting that organisation, on the Government's own evidence, in a fundamentally radical way. We are 

creating an organisation called the Anti-Corruption Commission, an organisation that will not be merely a 

postbox but will be an activist supervisor of corruption across the State. Sheer logic suggests that we 

cannot presume that those people who may have been adequate to the task of being a postbox -

Hon EJ. Charlton: Nor can you automatically presume that they will not be. 

Hon AJ.G. MacTIERNAN: We are not automatically presuming that. The Minister needs to read the 

amendment the Opposition is proposing, because the amendment does not preclude Justice Wickham or 

any of the other persons, other than Mr Porter, from taking a position on this new body. All it says is that 

they should not, by virtue of their current position, have an automatic entry into this new body. It says that 

they should line up with the rest of the community who are qualified under the legislation to take on the 

poSitions and be assessed. We have had example after example of government restructuring, which has, in 

many instances, involved a less radical change in public service structures. 

The Government has given as its reason for redeploying personnel or not automatically giving the new 

poSitions to the existing people that the organisation will have different powers. There is no more clear 

example of an organisation which is changing its functions and changing the way in which it needs to 

operate than this organisation. We must - not out of any criticism of the members who are currently 

performing those tasks but as legislators - make sure that we get the best people. This amendment does not 

preclude Justice Wickham from taking a position in the recast Anti-Corruption Commission. However, it 

ensures that the best people, those people who are the most suitable and who have the most to offer in 

running this new activist body, are available for appointment. It is not a criticism of Justice Wickham. It 

win enable us to ensure that we get this body off to a proper start and that it is not impeded by remnants of 

a I*evious organisation simply because they are remnants of that organisation, without having to establish 

their special skills. 

Hon PETER FOSS: The arguments advanced by the Leader of the Opposition and Hon Alannab 

MacTieman are more acceptable than the ones put forward by Hon Nick Griffiths on behalf of the member 

for Fremantle. It is silly to suggest that Hon John Wickham would apply along with everybody else for 

appointment and that he is equally capable of doing the job as anybody else. For somebody who has been 

sacked by Parliament, a nod is as good as a wink. It would be unusual to expect somebody who has been 

sacked by Parliament in fairly explicit terms -

Hon AJ .G. MacTieman: That happens to government employees all the time. 
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Hon PETER FOSS: Perhaps, when we add to the numbers of the Supreme Court, we should sack them and 
call them again! 

Hon A.J.G. MacTieman: You are changing the duties. 

Hon EJ. Charlton: Changing their duties absolutely. 

Hon PETER FOSS: If we sack Hon John Wickham -

Hon AJ.G. MacTieman: You are not sacking him; it is a different body. 

Hon PETER FOSS: Given that it is the same body in terms of its corporate entity, under proposed section 
5, if the appointment of a person as a commission member is still in effect immediately before the 
commencement of the Act, the appointment is terminated on and by virtue of that commencement. If that 
is not sacking, what is? What about if we put that in at the same time we terminated the appointment of 
Hon Alannah MacTieman? I reckon she would say that she had been sacked by Parliament To say he is 
not being sacked by Parliament is a sophistry. I do not think Hon John Wickham is that naive that he 
cannot get the nod on what those opposite are doing to him. It is a bit naive for those opposite to say that 
he can apply; his skills and his being the most suitable applicant will be taken into account; and he has the 
possibility of being appointed. 

I will deal with the difference in the essence between the old commission and the new. The biggest single 
difference is that this commission has the capacity to investigate. The limiting factor on the old 
commission was that, apart from preliminary assessment as to whether it could refer the matter, it could not 
investigate. The area where the biggest single problem arose was police corruption. We may use the 
police to investigate everybody else's corruption, but it is very hard to use them to investigate police 
corruption, and that has been documented. 

I recollect a report of the commission referred to this frustration of its not having the capacity to direct 
people to investigate. When it referred a matter, it could not even say, "You will investigate it" We have 
put that provision in this Bill because when the commission referred something to someone, it could not 
tell that person to do the investigation. There is a limitation as far as the parliamentary officers - that is, the 
Ombudsman and the Auditor General - are concerned. 

We are losing two out of the three members of the old commission. One person has been with this 
organisation for eight years and - members can believe this or not - I suspect he has learned over that time a 
fair bit about corruption. Here we are bringing into effect the capacity of the commission of its own 
knowledge to initiate investigations. Those opposite are suggesting that the remaining person who has 
been in this organisation for eight years, who has probably learned more and been told more about 
corruption in this State than anybody else - since we brought in compulsory reporting there have been 197 
references to the commission - and who certainly has the best mental database, should go. We all know the 
difference between a mental database and a computer database. The good thing about a mental database is 
that a picture is built up as information comes in. Information put into a computer remains just that. When 
information is given to a person, that human being has the capacity to form an overall view and to draw 
deductions from it. 

By this amendment, those opposite intend to remove the one remaining member of the commission, who 
has the innate knowledge of eight years, accompanied by the frustration of not being able to get the 
investigations carried out. At long last he will have a capacity within the commission. to carry out 
investigations. Yesterday I read to the Chamber the intentions already expressed by the commission about 
what it would do in investigations. Those opposite want to remove Hon John Wickham. They would do 
so, without any handover. If what they say is correct, a new person should come in soon. That opportunity 
is there anyway in August next year, when Hon John Wickham's term expires. For at least the next 
12 months Hon John Wickham can work with the two people who necessarily must be appointed because 
of the resignation of two current members. 

I understand the arguments; it is not that I do not comprehend them. However, I do not believe those 
opposite have taken into account the real benefits that can accrue to the State by allowing, for at least 
12 months, Hon John Wickham to pass on, and to put into place, the recommendations that he has made, 
which to a large extent are embodied in this legislation. He has a greater power to require investigation to 
take place. He can direct investigative officers without having to worry about whether they are policemen 
who are investigating the police or whether they will carry out the investigation. He will be able to direct 
them to do so. It is a real opportunity to take the information that has been gathering in the postbox for the 
past eight years. We may criticise it as a postbox, but at least we should use all of what is there. Why 
throw out what we have gained from the previous method? 

We do not know how effective this body has been. The people to whom the commission has had the 
capacity to speak: believe it has been extremely helpful. It always shows up after somebody else's action 
because it does not investigate or prosecute or do any of the things that manifest themselves in the public 
arena; somebody else does those things. 

Hon AJ.G. MacTieman: Why was the select committee not able to determine that effectiveness? 

Hon PETER FOSS: I do not know. The member may have to direct that question to the select committee. 
Perhaps it did not overcome the secrecy provisions of the OCC. Not being privy to the committee's 
deliberations or even its proceedings, I do not know why that is. 
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Hon A.J.G. MacTiernan: It would be a bit of a worry if a parliamentary select committee could not answer. 

Hon PETER FOSS: I cannot comment on that. I do not know anything about the internal operations of 
that committee. I believe it is fundamentally wrong to lose knowledge that has been gathered over eight 
years; to sack Hon John Wickham by an Act of Parliament - and that is what it is. Let us not fiddle around; 
this amendment says to terminate the office, and that is sacking. It is naive for those opposite to suggest 
that Hon John Wickham would not take the hint and would come back and make an application if he were 
sacked by Parliament. We have canvassed this matter adequately, and the Government continues to oppose 
the proposed clause. 

Hon J.A. SCOTT: I have listened closely to these arguments from both sides. 
Hon A.J.G. MacTiernan: You are sounding like a Democrat! 
Hon J .A. SCOTT: I refer to the comments of the Attorney General about the effectiveness of inquiries by 
various bodies around Australia into working out something to deal with corruption. He said that the major 
difference was with the people who headed those inquiries and organisations -
Hon AJ.G. MacTiernan: Who made that comment? 

Hon J.A. SCOTT: Hon Peter Foss did. 

Hon Peter Foss: I also qualified it by saying that no matter how effective a person is, you cannot do 
anything if you do not have the right vehicle. 
Hon J.A. SCOTT: If the Attorney General and the Government are convinced that Mr Wickham is the 
right person, I cannot say. I do not know how effective he would be, given a different set of circumstances. 
In this situation we must decide whether we should have another vehicle or whether we should have just a 
new motor put in the old one; that is, the same old car with a new engine. In this instance there have been a 
few upgrades to the motor. If it was the same motor, then obviously Hon John Wickham would be a good 
person to take on that job. However, I would like to see a greater break with the past, because that would 
symbolise to the community that there will be a change in the way things are done and that people who are 
guilty of corruption will be pursued and charged for that offence. I do not know that that will be 
symbolised by keeping the same person, but if that was overweighed by the experience and effectiveness of 
Hon John Wickham, I guess that would be okay. The reason that I would like to see a complete break with 
the past, without making any judgment about the management of that body in the past, is that we all know 
that it was a toothless tiger and, like most of the bodies that we have had in this State for a number of years, 
was set up not to achieve anything. Those sorts of bodies drive people crazy, because people who make a 
complaint get fed up with having to wait for two years for the body to do anything and with having to go to 
from one body to another, and then having to go to the Ombudsman, which is like a bottomless bucket 
from which very little surfaces in the way of meaningful results. I hope that if the Government is 
determined to retain Hon John Wickham, he is the right person. I probably will not vote against his 
retention as chairman, but I would prefer to see a completely new body in place. 

Hon JOHN HALDEN: The Attorney General advanced two reasons that we should retain Justice 
Wickham carte blanche: We should not have the temerity to sack someone, to use his words; and there will 
be a loss of knowledge. I want to be clear about what the Attorney said. He said it will be the same 
organisation. It will not be the same organisation. We have heard time and time again that it will be a 
different organisation. 
Hon Peter Foss: I was speaking in a technical sense. 

Hon JOHN HALDEN: I know, but I want to be clear that this will be a separate and distinct organisation, 
doing different things, as the Attorney has detailed previously, and as he did a moment ago. On that basis, 
it is fair and reasonable to assess the merits of the person who will head that new body. The Attorney said 
that there would be a loss of knowledge with regard to Justice Wickham because he has made some 
recommendations about how the new organisation should work. That is an interesting proposition, but I 
suggest that many people could put forward not only those recommendations but a range of 
recommendations about how this new body should work. 
Hon Peter Foss: Not with the same benefit of inside knowledge. 

Hon JOHN HALDEN: The Attorney said that Justice Wickham has been here for eight years and would 
know more about corruption than anyone else in this State. I am not in a position to argue with the 
Attorney about that. 

Hon AJ.G. MacTiernan: He would have a few rivals there - the member for Wanneroo! 
Hon JOHN HALDEN: What the Attorney is really saying is that Justice Wickham may be the most 
experienced person in the State, but we should not be limited to the most knowledgeable person in the State 
heading up our Anti-Corruption Commission. That is a policy nonsense. We should select either the best 
person in the State, if that is how the Attorney wants to limit it, or, as I suggest, the best person in the 
country, if not the best person anywhere. Surely what this new organisation may do and how its role may 
be encouraged and developed is a decision for those people who will select the head of this new 
organisation. The knowledge that Justice Wickham may have acquired is important, but the knowledge of 
people involved in these issues worldwide, which I suggest is a far better arena at which to look, may be far 
superior to the knowledge of Justice Wickham. 
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Hon N.D. Griffiths: Hon Derrick Tomlinson! 

Hon JOHN HALDEN: Yes. We cannot limit it to the most experienced person in the State because, if we 
do, we may not get the most experienced person possible to perform this job. The Attorney's argument 
that the Parliament should not have the temerity to sack someone is a nonsense. 

Hon Kim Chance: It does that willy-nilly to thousands of people a year. 

Hon JOHN HALDEN: Exactly, so we should not be put off by that nonsense. How can the Attorney 
possibly say that there will. be a loss of knowledge without considering the knowledge of other applicants 
to do this task? At the end of the day, the two premises put by the Attorney come back to the problem, 
which is now beginning to be highlighted, that we have an amendment Bill when we should have a new 
Bill. The reason that we should have a new Bill is that the foundations of the Official Corruption 
Commission are hopeless. We are trying to build a house on foundations that basically do not exist, and 
we will now perpetrate that by ensuring incumbency at the very top. 

Hon Reg Davies: Building upon sand and not upon rock. 

Hon JOHN HALDEN: Obviously we both went to the same scripture classes. 

The argument put by the Attorney on those two fronts is clearly not acceptable with regard to policy 
considerations. This Parliament has the right and should by way of a mandatory instruction to itself decide 
that the best person for the job should have the job, and not opt for incumbency. There is no way of 
quantifying the possible loss of knowledge, because we do not know who else would want the job. The 
Parliament is limiting the effectiveness of this organisation at the very flfSt hurdle, and if that is what will 
continue today, I suggest that my fear that this legislation is second best will become a reality at the end of 
the day. 

Amendment put and a division called for. 

Bells rung and the Committee divided. 

The CHAIRMAN (Hon Barry House): Before the tellers tell, I cast my vote with the noes. 

Hon Kim Chance 
Hon J.A. Cowdell 
Hon Cheryl Davenport 

Hon EJ. Charlton 
Hon Reg Davies 
Hon B.K. Donaldson 
Hon Max Evans 
Hon Peter Foss 

Ayes (9) 

Hon Val Ferguson 
Hon N.D. Griffiths 
Hon John Halden 

Noes (14) 

Hon Barry House 
Hon P.R. Lightfoot 
Hon I.D. MacLean 
Hon Murray Montgomery 
Hon N.F. Moore 

Pairs 
Hon Graham Edwards 
Hon Doug Wenn 
Hon Tom Stephens 
Hon Bob Thomas 

Amendment thus negatived. 

Hon AJ.G. MacTiernan 
Hon Mark Nevill 
Hon Tom Helm (Teller) 

Hon M.D. Nixon 
Hon B.M. Scott 
Hon W.N. Stretch 
Hon Muriel Patterson (Teller) 

Hon George Cash 
Hon P.H. Lockyer 
Hon MJ. Criddle 
Hon Derrick Tomlinson 

Hon AJ.G. MacTIERNAN: The Opposition notes the proposed modification to the Anti-Corruption 
Commission selection committee which will appoint the commission. Although the Opposition agrees it is 
a positive step to remove the COmmissioner of Police from the selection committee, we flag our concern 
that the replacement is to be the Solicitor General. It is not a concern about the Solicitor General per se but 
about the fact that three persons whose career has been in law will form the preselection panel. The 
OppoSition understands that it is a difficult task to form a committee in which everyone will have 
confidence; I am not.sure it is wise to establish a committee that is so homogeneous which could perhaps 
lack -

Hon Max Evans: Commonsense? 

Hon A.J.G. MacTIERNAN: Not commonsense; I am not advocating an accountant by any means! It is of 
concern to the Opposition that the commission may end up with a monoculture as a result of the 
preselection committee's members having followed the same profession and been trained in the same way. 
It is not easy to come up with other recommendations. Last night the Attorney General pointed to the 
conundrum of appointing independent bodies to oversee the conduct of the Executive who, by their very 
nature, would be then unaccountable. It was the view of many on this side of the House that the 
COmmission should have an accountability to Parliament The Attorney General replied that this was not a 
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very profound accountability and certainly was not like the responsibility or accountability one had when 
one was under ministerial control. Although that is probably the case now, there is no reason that should 
beso. 

I think Hon Nick Griffiths by interjection indicated this problem could be approached in other ways. There 
is no reason, if we had a proper and well developed parliamentary committee system, that we could not 
have committees which provided a great deal more supervision of independent officers such as the 
Ombudsman and the Auditor General. This proposed selection committee composition shows a lack of 
imagination. I am not blaming only the Government for this. We have not done anywhere near enough to 
develop the role of Parliament, particularly this place, in providing that overseeing role. Having said that, 
there is some merit in involving outside personnel in that selection role. Surely some consideration should 
have been given to a committee which, for example, may have comprised two of the three members who 
will be on it. I am not particularly concerned whether it be the Chief Judge of the District Court or the 
Solicitor General; that is fairly interchangeable. However, a committee which comprised two of those 
persons and two representatives of Parliament - for example, of this place - could be a possibility. 
Therefore it will not be a body controlled entirely by Parliament. Nonetheless, at the end of the day, it will 
be recognised that it is accountable to the people of the State by its accountability to Parliament. 

Although this Bill does the right thing in removing the Commissioner of Police from that committee, lack 
of imagination is shown regarding the alternative. A committee is proposed which will run the risk of a 
very narrow focus and will not provide sufficient breadth of vision. There is also concern that although 
that selection committee will comprise persons not undertaking the investigative role, it may perhaps have 
a bias, not in any corrupt sense, towards appointments that may insulate from scrutiny the legal profession 
and judicial officers. The Opposition has perhaps sold itself short in this regard and it should be 
considering involving Parliament more by developing a committee system that will enable a House of 
Review such as this to have a greater role in overseeing the functions of this body and being involved in 
those appointments. Both sides of Parliament could then have input and confidence in the impartial nature 
of the Anti-Corruption Commission ultimately selected. 

Hon N.D. GRIFFITHS: Hon Alannah MacTiernan has raised some important matters. I refer the 
committee to an alternative model, namely that at page 109 of the report of the Select Committee into the 
Western Australian Police Service. The relevant parts are that the standing committee envisaged will have 
the power to vet candidates for the position of senior commissioner and to veto a proposed appointment. 

I refer now to the current position under the Official Corruption Commission Act, which provides for the 
Chief Judge of the District Court, and the Commissioner of Police, who is to be replaced by the Solicitor 
General, to be on that appointment committee. I note what has been said about the notion of a separation 
of powers. That notion is very healthy. I am giving a personal view, as a member of Parliament, not the 
view of my party: It is not appropriate for judicial officers such as the Chief Justice and the Chief Judge of 
the District Court to be involved in executive functions. Senior judicial officers in this State have been 
obliged by the Parliament to be engaged in executive functions. It is their duty; therefore they do that. I 
make no criticism of personalities but it is inappropriate, as a matter of principle, that senior judicial 
officers be engaged in executive functions. 

I note in the context of this Bill that senior judicial officers will play a role under section 5 to be amended 
by this clause; yet those senior judicial officers exercising an executive function, in the carrying out of that 
work or duty, or other areas of executive duty, are not subject to the purview of the commission. This 
commission is an instrument of the Executive. It is not a judicial or legislative commission. In the final 
analysis its members are appointed by the Executive. We will no doubt hear more from the Attorney to the 
effect that the people appointed are very important. The preferred model is for the Parliament to appoint, 
not the Executive, through a proper functioning committee system. I do not like what has happened over 
the decades with the evolution of our parliamentary system; namely, in a very real sense, much of the time 
Parliament has ceased to matter. We in the Australian Labor Party know that when we are in government 
this place becomes a House of Review - more often a House of obstruction, but it does some good review 
work. It seems from the way this Bill is developing - I hope I am proved wrong; I hope that the sensible 
amendments on the Notice Paper will test the Government shortly - that this place is treated as a rubber 
stamp. When the so-called conservatives - a combination of Liberal and Tories; some are conservative and 
some are quite radical - are in power this House and members of the other House collectively are just an 
electoral college to choose the Executive. That is a very bad thing. One of the ways to deal with that is to 
give Parliament real power to'take on the role of oversight and appointment of supervisory bodies. 

Let us face it: The major work of the OCC is supposedly to do with the Executive. Police officers and 
public servants - even Education Department gardeners - members of Parliament, judges, and other judicial 
officers will not be subject to much. The major work of this body is to supervise the Executive; yet the 
Executive has control over the appointments. I do not think that is right, as a matter of principle. 

Hon PETER FOSS: The suggestion that we should substitute two members of Parliament for one or other 
of the chief judges and the Solicitor General is interesting, especially in light of the fact that we started this 
by removing the Commissioner of Police because he was too intimately involved in a major area of 
inquiry; that is, the police. We have understood that, as far as the public perception is concerned, the other 
major area of inquiry is members of Parliament It might satisfy Hon Nick Griffiths' sense of propriety; it 
might satisfy the biodiversity argument of Hon Alannah MacTieman but it will not satisfy the public. The 
public would see that we had substituted an electoral college of two judges and the Commissioner of 
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Police - and taken the Commissioner of Police out because it is too cosy to have a Commissioner of Police 
appointing them - and instead put in two politicians. We would feel happy with that; we could tell the 
public that we felt happy about it, but the public would be very unhappy. I would not want to be the one to 
explain to the public we removed the Commissioner of Police because he was intimately involved in a 
major area of inquiry, but included two politiCians. It is not a good idea. It is important that the person 
appointed not just be satisfactory - not just a person who has not offended the Opposition or the 
Government and, therefore, is able to get support. The person must be someone who will be more than 
merely bland. He may be, quite an active person who will do the job effectively. I am not saying that I 
want a particular person. ' I 

Can members imagine Mr Ian Temby QC ever getting past an electoral college containing two members of 
Parliament? I do not think either would be keen on seeing Mr Temby there. I am not sure anyone else 
would be, but taking that example -

Hon N.D. Griffiths: That is not fair. Mr Temby has been appointed by Governments of either political 
persuasion. 

Hon PE1ER FOSS: Precisely, but I doubt if he would be appointed by an electoral college of 
parliamentarians. That is just an example. I do not believe it would be satisfactory to the public -

Hon Reg Davies: Perhaps we could entice Mr Justice Wood. 

Hon PE1ER FOSS: Yes. I know that no-one is proposing that, so I do not need to reply in detail. 

I do not think it is a good idea, and I do not think the public would regard it as a good idea. I do not think 
the right person would be appointed. We are trying to remove the political process. That is the clear 
intent. As soon as we appoint members of Parliament, we will put back in the political process. I cannot 
think of anyone more suitable. Although they may be of one particular style or education - lawyers vary 
enormously in their characteristics -

Hon N.D. Griffiths: Thank heavens! 

Hon PE1ER FOSS: I echo those thoughts. 

There is no suggestion of an amendment. I do not agree with the proposition. 

Clause put and passed. 

Clauses 10 and 11 put and passed. 

Clause 12: Sections 68, 6C, 6D and 6E, heading and section 6F inserted -

Point of Order 

Hon JOHN HALDEN: Would it be possible to deal with these proposed sections separately? If not, the 
debate could be confusing. 

The CHAIRMAN: While the Leader of the Opposition's argument has some merit, I am advised that we 
cannot put discrete sections of the clause; we must put the clause as a whole and work through sequentially 
with the amendments proposed. 

Hon N.D. GRIFFITHS: I note what you have said, Mr Chairman, and it is appropriate. However, it is a 
great misfortune that the clauses are the way they are. Clause 12 contains a number of concepts over four 
pages. I am not sure how recent this method of clause numbering is, but it has been evident in Bills we 
have dealt with over the past few weeks. On one Bill in particular, I was subjected to some criticism for 
speaking for an hour on one clause. That clause comprised 12 pages and dealt with many concepts. This 
method of drafting Bills is not as conducive to reasonable debate as a more discrete method. 

Hon JOHN HALDEN: I do not wish to pursue this. I understand what you have said, Mr Chairman, in 
terms of voting on the clause. I suggest that we discuss the subclauses one by one and if there is an 
amendment, we will deal with it there and then, and then we can put the question. On that basis we can 
discuss a particular issue, go on to the next one and discuss that and so on. We can deal with the 
amendments as they come up or at the end. It is not as great a problem with this clause as it is with clause 
7, where the debate will jump allover the place. 

The CHAIRMAN: I will put the question that clause 12 stand as printed - subject matter special 
investigators. When that matter has been debated sufficiently, we will go on to the issue of subject matter 
contract staff. 

Committee Resumed 

The CHAIRMAN: I therefore put the question: Clause 12 stand as printed - subject matter, special 
investigators. If there is no debate I will put the question: Subject matter, contract staff. 

Hon JOHN HALDEN: I refer to security of information and the obligations on contract staff. The Bill 
should deal with their employment and security to the organisation they work for in terms of information. 
It is an oversight that this is not in the Bill, but if there is a reason for that, I am happy to allow that 
information to be passed to me and to consider it. I want to be assured about people going into an 
organisation in which there will. be highly confidential and sensitive material and the procedures on how 
they can use that material while they are contracted to the organisation and after they have left. 
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Hon PElER FOSS: Part of the answer is within the clause itself. Proposed subsection 6C(3) provides -

A person who performs functions under an agreement under subsection (1) is to be regarded as an 
officer of the Commission for the purposes of this Act and the prOvisions of this Act (other than 
section 6(2) and (4) to (5» apply to and in relation to such a person accordingly. 

Section 6(6) of the existing Act provides -
An officer of the Commission shall, before commencing duties as such, take an oath or 
afftrmation, to be administered by the chairman of the Commission, that, except in accordance 
with this Act, he or she will not divulge any information received by him or her under this Act 

For all practical purposes, the provisions of the Act apply to them. That also extends to section 11 (1 ) (a) of 
the current Act, which provides -

A person who is, or has at any time been a member, an officer of the Commission, -

And, of course, that includes these contract officers -
a seconded officer, a special investigator, a service provider or a member or employee of a service 
provider, shall not, either directly or indirectly, except in or in connection with the performance of 
a function under this Act -

(a) make a record of, or divulge or communicate to any person, any information received 
in his or her capacity as a member, officer of the commission, seconded officer, special 
investigator, service provider or member or employee of the service provider; 

I have distributed throughout the Chamber both the committee notes and the red line version of the 
legislation as it will be after it has been amended. I will from time to time read from and refer to those 
documents because they will make it easier for the members to follow the effect of an amendment. 

Hon John Halden: What about once they leave the employment? 
Hon PElER FOSS: It still stands. 
Hon Reg Davies: Will Western Australian police officers be excluded from that? 

Hon PElER FOSS: They are caught by the same sections. If they are seconded, they are called a 
seconded officer, and if they resign and are taken on they are bound by the secrecy provisions. 
Hon Reg Davies: You are saying that they can second or contract Western Australian police officers as 
part of that staff? 

Hon PElER FOSS: Yes. 

Hon Reg Davies: They can be part of the staff investigating or looking at the police aspect? 
Hon PEmR FOSS: It does not forbid them from doing so. I made a statement in the House yesterday. 
The normal procedure would be for the commission to have people who are not police officers but who 
would be made special constables in order to exercise the powers. 
Hon Reg Davies: We can have the police investigating police! 

Hon PElER FOSS: It is a matter for the commission to decide. 
Hon Reg Davies: Dear, oh dear! We are back where we started. 
Hon N.D. Griffiths inteljected. 

Hon PElER FOSS: The Government cannot decide that; it is a matter for the commission to decide. It has 
already made its decision clear. 

Hon N.D. Griffiths: Has it? 

Hon PElER FOSS: Yes. The commission has made quite clear that it intends to get a special team of 
people who it believes would be appropriate to investigate police. 
Hon Reg Davies: Will they get Mr Pace and those sorts of people? 

Hon PEmR FOSS: We could go through and have a schedule to the Act of people whom we believe it 
would be inappropriate to hire. 

Hon Reg Davies: It is inappropriate to hire police to investigate police. 
Hon PElER FOSS: It is not suggested that we will be hiring police to investigate police. 

Hon N.D. Griffiths: We are suggesting that you will. 

Hon PElER FOSS: That is rubbish. By all means let members make these statements. The fact is the 
commission can hire people. We are dealing with a clause which enables the commission to bring in 
people who have no association at all with the Public Service. 

Hon AJ.G. MacTieman: Yon are saying the commission could have police officers? 

Hon PElER FOSS: This is the very thing the Leader of the Opposition was trying to avoid. This clause 
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deals with people who are employed on contract. I cannot help it if during the course of discussing that 
somebody raises a point about another clause. We are dealing with contract staff, who are not members of 
the Public Service or the Police Force. The question raised by the Leader of the Opposition was: Are they 
nonetheless bound by the secrecy provisions as much as anybody else? The answer is yes. The people 
who may be seconded are a totally different matter. We do not say, "You may not hire ex-policemen, 
people from the OCC in Hong Kong or people who have had experience with Australian police. II 

Hon Reg Davies: We say, "You do it yourself. II 

Hon PETER FOSS: Exactly, it is appropriate. If we say in advance whom it mayor may not hire, we may 
close out someone with no bias or past history whatsoever who may be the ideal person to do the job. 

Hon JOHN HALDEN: We have ruled out people with police backgrounds and serving police from being 
commissioners for a very good reason; that is, history shows that current or former police officers do not 
perform particularly well when investigating fellow police. 

Hon E.J. Charlton: It depends where you are. 

Hon JOHN HALDEN: It probably does. It seems that the Attorney General has the concept of allowing 
former police to be contract staff -

Hon Peter Foss: No, they could be accountants. 

Hon JOHN HALDEN: I understand that We have ruled out the option that a former policeman or woman 
may be appointed as a commissioner. We have based that on experience because it has not proved to be 
successful. 

Hon Peter Foss: I do not think that is the reason. 

Hon JOHN HALDEN: It is a very substantial part of the reason. That applies to the top level. We are 
dealing here with the day to day level, which is probably the very important level of face to face contact 
when investigating corruption, perhaps of the Police Force. The argument put forward by Hon Reg Davies 
is that having made the statement about the top tier and the problems associated with it, why not adopt the 
same principle for the second tier. 

Hon Peter Foss: It sounds like a wonderful idea for policemen! They would always have people who had 
no idea of how the police operate. 

Hon JOHN HALDEN: We are saying that it should not have former police staff from the Western 
Australia Police Service. It does not mean that these people cannot be from the Australian Federal Police, 
the Australian Security Intelligence Organisation or whatever. We are trying to get away from the direct 
contact and links or perception of them. 

Hon Reg Davies: It is like bringing in a commissioner from another State. 

Hon JOHN HALDEN: Yes, they do not always work too well. 

Hon Reg Davies: The principle is the same. 

Hon Max Evans: It is working pretty well. 

Hon JOHN HALDEN: The issue is about perception and experience. We must seriously look at face to 
face contact between investigators and those being investigated. Investigators should not be former 
members of the Western Australia Police Force. 

Hon Reg Davies: Under no circumstances. 

Hon JOHN HALDEN: One has only to read the police committee's report or any report about the police in 
this country. The one striking thing is that police should not investigate police in the same service - not in 
the Northern Territory, Victoria or New South Wales - but police officers could look at officers in another 
Police Force. This clause offers the potential to go down the same problematical path that has been shown 
to be very difficult and unsuccessful. That is not an appropriate course of action to take. We must adopt in 
this clause the principle contained in the police committee's report The Opposition does not have an 
alternative clause at this moment because, to be honest, it never hit my mind until Hon Reg Davies spoke 
of it We must be very careful about its end. 

Hon DERRICK TOMLINSON: I shall take up a very important point made by Hon John Halden on the 
question of police investigating police. The question of police in a jurisdiction investigating police in the 
same jurisdiction is of very real concern. We do not have any concern with police officers in the state 
jurisdiction of Western Australia investigating improper conduct, serious misconduct or corruption in some 
other realm of the public sector, provided that we can have confidence in the Police Service. With that in 
mind, the committee made the point at page 107 of its report -

If corruption in the police service is controlled, it is easier to control corruption in other public 
sector organisations. 

We rely upon the Police Service to respond to criminal behaviour, serious misconduct and corruption in the 
public and private sectors; for example, we rely very heavily on the fraud squad. That does not answer the 
very serious question of police in one jurisdiction investigating their brothers and sisters, because it has 
been demonstrated not only by our committee and the evidence presented to it, but also by examples from 
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wherever we travelled and to whomever we spoke throughout Australia and the world. It does not work. 
The code of silence and the culture work against its being effective. One attractive proposition put to us by 
the Criminal Justice Commission in Queensland was the establishment in Australia of a pool of officers, so 
that if there were a problem in the Western Australian jurisdiction, it could calion that pool made up of 
officers from anywhere in Australia. It would operate in very much the same way as the Wood royal 
commission, which has an investigative force investigating police officers in New South Wales, but not 
one of the investigating officers is a New South Wales police officer. I think four Western Australian 
police officers are in the Wood squad. It is a very attractive proposition. Is it possible? I do not know 
whether I will breach procedure if we look at proposed new section 6F on page 15. 

The CHAIRMAN: I will be tolerant. 

Hon DERRICK TOMLINSON: The functions of the commission, listed in proposed paragraph (f), are to 
consult, cooperate and exchange information with independent agencies, appropriate authorities and -

(i) the Commissioner of the Australian Federal Police; 

(ii) the Commissioner (however designation) of the police force of another State or a 
Territory; 

(iii) the Chairman of the National Crime Authority established by the National Crime 
Autlwrity Act 1984 of the Commonwealth; and 

(iv) any authority or body of this State, the Commonwealth, another State or a Territory that 
is authorized to conduct inquiries or investigations in relation to conduct in the nature of 
corruptconduct ... 

There could be all sorts of agencies. It is possible under this Bill to do the very thing Wood is dOing in 
New South Wales, what was suggested to the committee when it met with the Criminal Justice 
Commission in Queensland, and the very thing that is being done by Commissioner Falconer in Western 
Australia. The investigation into the Argyle Diamonds matter - I think it is the third investigation - is being 
conducted by a squad of investigators seconded from the Australian Federal Police. The allegations of 
Frank Scott were investigated and reported on by a squad of investigators from the Australian Federal 
Police. The Eucla affair, which the committee reported on, was investigated and reported on by a squad of 
investigators seconded at the request of Commissioner Falconer to do that task. 

Hon Reg Davies: Who did a better job, the select committee or that squad? 

Hon DERRICK TOMLINSON: Modesty forbids me from responding to that. However, the important 
matter is that the Commissioner of Police recognised the principle the select committee argued in its report 
and the very principle that is being argued by Hon John Halden; that is, police officers from outside the 
jurisdiction are appropriate people to investigate because they do not have that same fraternal bond. 

Hon John Halden: It is the culture. 

Hon DERRICK TOMLINSON: They know the culture, but they are not part of the culture. They do not 
have the relationship that inhibits fair and proper investigations. Members have been given by 
government, and through the staterr:ent by the Official Corruption Commission, an indication that that is 
the intention of the Bill. The legislation contains the procedures and has the capacity for that to be done. 
Examples exist of its having been done in Western Australia and in New South Wales. The proposition, 
which must be developed, has been put that that sort of cooperation could exist across the States on the 
investigation of police services. Let us be honest - the problems that have been exposed in the Western 
Australia Police Service in the past few weeks are not unique. 

Hon JOHN HALDEN: I have been wont in recent times to be somewhat critical of Hon Derrick 
Tomlinson, I suggest with some reason; however, today I will be supportive. He plotted out his argument 
reasonably well until he got to the end. It is the end that I think is the problem. The problem with this 
legislation is that it is not definitive. I am not prepared to contemplate that police will investigate police 
from the same service, nor should the public of Western Australia or this Parliament be prepared to 
contemplate that It should be contained in the legislation that that will not occur. I want to be assured that 
under the provisions on contract staff a serving police officer could not take leave from the Western 
Australia Police Service and then be contracted to this body. If that could occur, the situation would be far 
graver and this area would require an amendment 

Hon PETER FOSS: It is possible that one could hire on contract one of those conspiracy maniacs, with 
whom we all have trouble, who send us those finely typed letters with photocopies of clippings from 
newspapers, alleging a massive conspiracy between people from the Queen downwards to defeat all sorts 
of things happening in the world 

Hon John Halden: I thought they came from your office. 

Hon PETER FOSS: Luckily I have managed to avoid most of those. That sort of person could definitely 
be eligible under this Bill to be hired as an investigator. The commission could probably hire people in a 
contractual capacity, also as investigators, who were of a paranoid schizophrenic nature. Apparently it 
could hire persons, perhaps even policemen from another jurisdiction, who had been convicted of 
corruption. All these things are possible. However, a group of people will be selected by the Chief Justice, 
the Chief Judge of the District Court and the Solicitor General, who are obviously of some eminence and 
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one of whom must be eligible to be a judge; yet the Opposition believes that these people are so thick, so 
stupid and so dumb that it must be specified in the legislation that they are not to take on maniacs and 
unsuitable people. Why does the Government not specify that unsuitable people should not be contracted? 
Perhaps we could sit here for another two hours and come up with a list of all sorts of unsuitable people. 

At some stage it must be assumed that the people who have been appointed to the ACC might possibly be 
concerned to ensure that they appoint people who will be appropriate. What an astounding proposition that 
we might have to assume that the blinding flashes of light, the wonderful insights we have here, might 
trickle through to the mem~rs of the commission! We could sit here for ages, coming up with lists of 
people and suggestions on now we would run the office of the commission. However, the fact remains that 
somewhere along the line the commissioners must be credited with some capacity to work out what their 
job will be and the sort of people they should hire. I confess that as a Government we contemplated 
eliminating policemen and policewomen from eligibility for appointment, but we came to the conclusion 
that it was ludicrous to impose that constraint 

A proposition was put in this debate to remove the involvement of police with the commission. However, 
with a little mature thought it was decided that police officers from elsewhere should be allowed. What a 
gift it would be for corrupt police officers to know that the one group of people who would never 
investigate them were people with police experience. It took the Government only 10 minutes to work out 
that eliminating the police completely was not a good idea and that foreign police officers should be 
allowed. I suspect that the ACC could work that out quickly. 

The second suggestion is that all police officers who have ever operated in Western Australia should be 
excluded. Like all these propositions, its instant appeal is good. However, what happens if an officer joins 
the force as a young, keen, intelligent, able police person -

Hon Reg Davies: Before somebody gets hold of him. 

Hon PETER FOSS: - and the first time somebody tries to corrupt him, he says that he will not put up with 
that and that he thinks corruption is disgraceful and he is getting out A person who said that he or she 
would have nothing to do with corruption would be eminently suitable for appointment as an investigating 
officer. This depends upon the case in question, does it not? We quickly came to the conclusion that such 
a decision is probably better worked out on a case by case basis by the commission rather than by members 
in this Chamber identifying who should be appointed. 

Hon Reg Davies: We are trying to solve some of the problems of the past, are we not? We should give 
some direction. 

Hon PETER FOSS: The commission does not need to be told the obvious, and it does not help for us to tie 
down the commission, as was a problem with the Official Corruption Commission: It was told that it may 
not investigate and must pass matters on to someone else, and that it could not initiate inquiries. Yesterday 
I read the OCC media statement of 21 June, which commented that if the Bill becomes law, it will be 
appointing a squad of qualified investigating officers exercising powers similar to those of police officers, 
primarily for the investigation of police. The commissioners plainly came to the understanding that a 
specialist squad was necessary for that work. Skills are required for tackling corruption, and money tracing 
is a very necessary skill. I believe accountants will be required, Hon Max Evans! Should we not say to the 
commissioners, "You pick the best people for the job"? 

Hon John Halden: You overturned that with Wickham. I put that proposition to yon and you turned it 
down. 

Hon PETER FOSS: I did not say that. 

Hon John Halden: What a nonsense! You will turn black to white if it suits your argument! 

Hon PETER FOSS: That is absolute nonsense. Hon John Wickham is already appointed, if the Leader of 
the Opposition has not noticed. 

Hon John Halden: He is appointed to the OCC, fool! 

Withdrawal of Remark 

Hon PETER FOSS: I ask for that comment to be withdrawn. 

The CHAIRMAN: The Attorney General has asked for the comment to be withdrawn. 

Hon JOHN HALDEN: I withdraw. 

Committee Resumed 

Hon PETER FOSS: Essentially, if we try to preset all the conditions, we assume that the commission is not 
capable of making such decisions. Also, we assume that exceptions to the rule will never arise. That is an 
unfortunate supposition. The ACC will have every capacity to go through the logical thought process 
exhibited in this Chamber as it will be aware of the concerns. 

I raise a suggestion made by a person I cannot mention in the Chamber because of standing orders. That 
person said that one way to tackle corruption in the Police Force and to overcome the difficulty with the 
"we are mates together" approach is through an officer class in the Police Force. 
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Hon N.D. Griffiths: I wonder wbo that person migbt be! 

Hon PETER FOSS: The member can guess - I cannot mention his name. I put it forward as a worthy 
suggestion. 
Hon A.J .G. MacTiernan: It would appeal to your instinct for bierarcby. 

Hon PETER FOSS: I am a slave of my profession, Hon Alannab MacTiernan. Tbe legal profession is 
inherently bierarcbical and we all know our position. This is a serious and interesting suggestion. 

Hon Reg Davies: It bolds some appeal for me. 
Hon PETER FOSS: Yes. This person said a problem arises in the Police Force as people move up the 
ranks and become officers. The service does not bave an officer corps to move directly to those positions. 
The problem with officers arriving through the ranks is that by the time they become officers, they cannot 
do their mates. It is difficult for an officer in the police to discipline and to condemn -

Hon Reg Davies: Because be is one of them. 

Hon PETER FOSS: Indeed. One bas exceptions in the armed forces with soldiers moving up the ranks to 
become commissioned officers, but it is not the general rule. It is difficult to make that transition, althougb 
not impossible. 

Hon Reg Davies: By the same token, the old regimental sergeant majors are well disciplined. 

Hon PETER FOSS: True. 

Hon AJ.G. MacTiernan: Often they have more respect and control over the other ranks. 

Hon PETER FOSS: It is not only a matter of control. Enormous respect for officers is evident in the 
Police Force, but that does not necessarily mean that an officer bas the capacity to say, "You're corrupt and 
I will stop it." We have identified in the Chamber one of the problems with this proposal. It is very 
difficult in the police upper echelons to pick up corruption, because the officers have come througb the 
same system. I mention the officer corps as another idea simply because we must not close our minds to 
wbat may be an appropriate solution at any time. 
Although I accept as a general rule that Western Australian police should not be used to investigate 
Western Australian police corruption - I understand that that is the OCC's view as well - it would be 
unfortunate to overprescribe and place that view in this legislation. The Government bas arrived at that 
view advisedly. 

Hon A.J.G. MacTIERNAN: In bis response to our concerps, the Attorney General made two arguments: 
First, be said that we are attempting to regUlate tigbtly the conduct of the commission. He said that the 
Opposition should bave faith in the commission and leave it to make decisions about contract staff. If that 
argument were taken to its logical conclusion, we would have a one page Bill before us; 'that is, it would 
simply appoint the commission and all other matters would be decisions for the commission. That would 
be an irresponsible approach to take. The role of this Parliament is to set down the parameters in which the 
commission will operate. Therefore, it is proper for this Chamber to take into account the problems which 
may arise and the need for this agency to be seen to be beyond reproacb. In that way, certain controls and 
limitations should be placed on the persons it may appoint. That is very reasonable. 

Second, the Attorney General argued that former police officers may be very capable, competent, honest 
and diligent in pursuing corruption in the Police Force - no-one on this side of the House disagrees with 
that view. Some of those wbo most eagerly pursue reform in the Police Force are serving and former 
police officers. Undoubtedly, those current and fOrmer officers have a commitment to honest and 
competent poliCing, and they are greatly horrified by the behaviour of corrupt fellow officers. It is not that 
the Opposition does not accept that serving and former officers may do the job ably; rather, it is a matter of 
balancing a range of considerations. It is well recognised, as Hon Derrick Tomlinson said, that the Police 
Force has a culture or ethos not to dob in mates, to back up partners and to maintain a code of silence. As 
Hon Derrick Tomlinson said, they are not confmed to the Police Force in Western Australia, but like other 
police forces they are endemic. Obviously there are real reasons wby these attitudes have sprung up, and 
not all of them are negative. The Police Force is required to have personnel who will work as a team and 
they must have the capacity to cooperate with and support each other because they often work in dangerous 
circumstances. It is not surprising that in training people in these positive values a negative culture 
develops out of some of those same circumstances. The fact that we might have to miss out on exploiting 
and utilising the services of some of the good policemen is a small price to pay for the certainty we would 
have in not having people operating in deep cover, entering the commission and performing the role of 
scrutinising police officers. 

I come back to Colnmissioner Wood's comments on the Independent Commission Against Corruption. He 
said it is not only a question of police investigating police; however, it is a real problem having former and 
current police officers involved in investigating other public officers because, as it is a composite 
organisation, they will have contact with other personnel investigating police and will have access to the 
resources and the database used to investigate police. 

Western Australia is confronted with an even greater problem because even if the commission decides not 
to have police investigating police or former police investigating current police, the result could be an 
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infection coming from the fact that those officers who might be dedicated to investigating other areas of the 
public sector will, by virtue of the integration of the organisation, have access to, and an impact on, the 
investigations into the police. 

It comes down to this: The Opposition's amendment, which will be moved shortly, would mean that the 
commissioner might not enter into an agreement under this clause with persons who have served with the 
Western Australia Police Force. It means that the organisation could miss out on a few good personnel 
who could ably serve the commission, but it is more than balanced with the positive that would arise out of 
that restriction. We would. have absolute certainty that the sorts of bonds and contacts which have 
developed in the Western Australia Police Force would not affect the quality of the investigations 
undertaken by the Police Force. 

Hon JOHN HALDEN: Again, I do not wish to raise the rancour of the Attorney General. It is true that 
there was a blinding flash of light and, as the Attorney General said, this issue was discussed in Cabinet or 
the coalition party room. 

Hon Peter Foss intetjected. 

Hon JOHN HALDEN: It is not a blinding flash of light, it is the central issue. 

The Attorney General put forward the argument that the commission does not need to be told how to do the 
obvious. The great tragedy with that argument is that members would not be discussing this Bill if the 
Police Departtnent and the Public Service did not have to be told to do the obvious; that is, to comply with 
the law of the land. It is all very simple. 

Hon Peter Foss: So we pass another law which they do not comply with - that is a good idea! 

Hon JOHN HALDEN: We will make another law which people will not comply with? 

Hon Peter Foss: Is the member suggesting that people are breaking the law and if we pass another law, 
they will then do it? 

Hon Kim Chance: That is as far away as one can get. 

Hon JOHN HALDEN: No. The Attorney General's argument is that the commission must not be told to 
do the obvious. We would not be in this Chamber if the police and the public servants did as they were 
told. Members would not be discussing this Bill if that were the case and they would not find it necessary 
to consider the issue of corruption in the Police Force or have a committee which spent three years doing 
that 

Hon Kim Chance: Nor would we would need section 9 of the Public Sector Management Act. 

Hon JOHN HALDEN: That is right and we would not need freedom of information legislation or royal 
commissions. This argument has arisen because we, as the legislators, have the temerity to be specific 
about who can be contracted into this organisation, and it is based on the litany of examples of what is 
wrong with police investigating police of the same jurisdiction. The Opposition is repeating only what it 
said from day one; that is, it wants the best legislation possible. It must be workable legislation in which 
the public has confidence. As Hon Alannah MacTiernan said, we may denude ourselves of talent by this 
decision, but we are aware of the litany of problems confronting those people who are part of the culture of 
the Police Force who do not investigate their officers properly. It appears that it is absolutely outrageous 
for the Parliament to have the temerity to tell somebody how to operate a government-funded organisation! 
If members accept that logic, I do not know why they are in this place. The Opposition's foreshadowed 
amendment will make it clear that the particular facet of past contamination in rooting out corruption or 
investigating police will not be tolerated under this and another clause. 

Hon Peter Foss: Are all policemen treated as contaminated? It is an extraordinary statement. 

Hon JOHN HALDEN: It is no more extraordinary than the statements the Attorney General has made. 

Hon Peter Foss: Move your amendment 

Hon JOHN HALDEN: It must be made clear that the Opposition does not want to restrict or hobble the 
activities of the commission. This issue is too important and it is a requirement which should be included 
in the legislation. The members of the Select Committee on the Western Australian Police Service know 
better than other members what are the problems in this area 

Hon Reg Davies: We only know the tip of the iceberg. 

Hon JOHN HALDEN: For the OppoSition not to move its foreshadowed amendment and the Committee 
not to support it, would be a deliberate snub of all the literature on this issue, including the select 
committee's report. When the amendment is moved, it will receive the Opposition's support 

Hon J.A. SCOTT: I have listened to the Attorney General's explanation on this clause. He ducked, 
weaved and obscured extremely well. Had he been a snake oil salesman in a previous age the world would 
have only half the population it has today. Unfortunately, his argument was based on the exceptions to the 
rule in the case of those policemen who would have stood up against the brotherhood and the culture that 
currently exists in the Police Force. The public's fundamental concern about this legislation is that it will 
retain the situation of the police investigating the police. The Minister is not prepared to make any change 
to that situation. He says that we should trust the Government! It will put in place people who do not need 
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to have this written down for them! I remember the Minister putting that same argument before on a 
number of occasions. 
Hon Peter Foss: We do not even appoint these people. You are not trusting us. I am asking you to not 
repeat the mistakes of the past where we so constrained the commission that we are now criticising it for 
not instigating complaints and not investigating them. The reason it did not is because we placed those 
constraints on it. I am suggesting it is a silly constraint to place on it and it is showing a total lack of faith 
in those people; not in us, but in them. 
Hon J.A. SCOTT: In this clause we have a problem that goes beyond the immediate Police Force. 
Included in the people the legislation envisages might take up investigative roles could be members of 
private investigation organisations in this city. Yet, in their ranks are a number of former policemen who 
left the Police Force, in many cases because they were under investigation, rather than face quite serious 
internal charges. 
Hon Derrick Tomlinson: Disciplinary charges, not criminal charges. 
Hon J.A. SCOTT: Yes, diSCiplinary charges. Those people are now working as private investigators 
because their records are clean. Had they been civilians I doubt whether that would be the case. They 
could be contemplated as investigators under this clause. I am very worried about that. Will the people 
appointed to select these investigators have that understanding of the local scene? We know that people 
who work together talk to one another and take each other into their confidence. Even the select 
committee's information, despite safeguards, found its way to the newspapers. We have no idea how that 
got there. This clause is the sellout clause. I am appalled that something stronger has not been included. If 
the clause prevented the commission from employing such people, even though it might be cutting out 
some good people, there would be no mistakes or leakages and there would be a good chance of achieving 
tight and unbiased investigations. As this clause stands there is no way I can support it. I believe it must 
be changed. 

Hon DERRICK TOMLINSON: Reference was made to that which was exposed by the select committee 
being only the tip of the iceberg. That was not only the committee's opinion. I refer the Committee to the 
comments of Commander Crawford, the senior officer of the corruption probe team that investigated the 
Sinatra affair. Page 75 of the select committee's report cites the report of Operation Bravo Quebec. He 
said -

It is my view the efforts of the Task Force have only scratched the surface of the problem due to 
staff and time constraints. 

That is the Police Service's own assessment of the problem in the report of its own corruption probe team. 
I would be cautious about suggesting that, while there are pockets of corruption - there has been endemic 
corruption within sectors of the Police Service - corruption is endemic throughout the Western Australia 
Police Service. There are some very honest officers. We can have confidence in the majority of our police 
officers. 
Hon A.J.G. MacTiernan: The trouble is we do not know which ones. 

Hon DERRICK TOMLINSON: Part of the problem is the rotten apple theory. I accept that we do not 
know to what extent the contagion has affected the other so-called sound apples in the barrel. However, I 
believe we have a responsibility to acknowledge that we have dedicated honest and committed police 
officers in the Police Service. By the same token, Hon Reg Davies indicated that there are police officers 
in whom he would not have any confidence investigating police officers in the Western Australia Police 
Service. Between us, we could quickly rattle off 20 names of people we would not touch with a barge pole. 
Hon Reg Davies: Only as a last resort, though. 

Hon DERRICK TOMLINSON: I would not even do it as a last resort. We could very quickly rattle off 
20 names of police officers, from the rank of sergeant to superintendent, whom I would not touch with a 
barge pole and whom I would not trust to investigate the Police Service in Western Australia, particularly 
police investigating police. Neither would I trust Roger Rogerson to investigate the Police Force in 
Western Australia. 
Hon John Halden: I cannot understand why! 

Hon DERRICK TOMLINSON: I can understand why. An interesting thing about this argument - it was 
discussed at length yesterday - is that not a single model is the correct model. Wherever we went, each 
model in each jurisdiction was different and some models eschew those things which work in other models. 
We have compared ICAC in Hong Kong with ICAC in New South Wales and the police complaints 
authority in London with the police complaints authority in Adelaide. 

Hon Reg Davies intetjected. 

Hon DERRICK TOMLINSON: liDo not give up hope because we still have until 26 November. Have 
faith; trust me. I am from the Government"! 
Hon J.A. Cowdell: No, from the back bench! 

Hon DERRICK TOMLINSON: I have no intention of travelling to New York. The other members wanted 
to go to New York! I did not travel to London; the other members of the committee went to London! 
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Hon N.D. Griffiths: Have you been to Vietnam? 

Hon DERRICK TOML1NSON: No, I have not been to Vietnam recently. While the argument is that 
police officers should not investigate police officers within the same jurisdiction, there is an example in 
Australia where that is proposed as one of the distinctive positive features of an external investigative 
authority. 

The Criminal Justice Commission in Queensland quite deliberately seconded officers from the Queensland 
police service. In the time it has been operating, about 200 officers from the rank of sergeant and above 
have served time as investigators with the Criminal Justice Commission. An interesting argument was put 
to us that the commission has a very significant educative role. If honest police officers are taken out of 
the system, where they could become inured to the corruption that pervades that system, and are put in a 
role external to the Police Service where their function is to investigate, to root out, to identity and to 
prosecute police officers, they will have a better understanding of the corrupt process. 

Hon Reg Davies: On the job training almost, and I mean that in the nicest possible way. 

Hon DERRICK TOML1NSON: I do not know whether it would be on the job. They will have a better 
understanding of the environment in which they work. The Criminal Justice Commission argued that that 
educative role is a very important aspect of its work in combating corruption. 

Hon A.J.G. MacTiernan: Why does the internal affairs unit not have that effect? 

Hon DERRICK TOML1NSON: To be fair, from its inception the internal affairs unit has been 
underresourced and inadequately staffed. It started with two officers and ended up with 21. It was totally 
inadequately staffed and resourced. I do not want to point the finger at the internal affairs unit and say that 
it was incompetent It was just not appropriate in that context In the Queensland context the secondment 
of police officers to the CJC served a very useful purpose. 

We cannot apply a blanket argument that says that is the absolute truth; there is no absolute truth. We must 
fmd the best fit for a particular set of circumstances. I could list 20 people -

Hon AJ .G. MacTiernan: You should be in the Cabinet. This is a much sounder argument. 

Hon DERRICK TOML1NSON: I keep telling the Premier this, but he will not listen to me. I only wish 
Hon Alannah MacTiernan were the Premier, and perhaps I could be in her Cabinet! 

In conclusion, just as there are many officers in whom I would have no confidence in investigating police 
officers within the Western Australia Police Service, there are other officers in whom I would have 
absolute confidence. 

Hon J .A. Scott: What about the ones you do not know about? 

Hon DERRICK TOML1NSON: For this important role only people who are known would be chosen. 
Only fools take a pig in a poke. 

Hon N.D. GRIFFITHS: Hon Derrick Tomlinson made a number of observations about the internal affairs 
unit. I join with him in the substance of those observations. One of the points he was seeking to make - I 
am not sure he made it entirely - was that officers of the internal affairs unit, for the most part, were quite 
competent people. It is most unfair to say that in our report we were criticising individual officers; we 
were criticising how, at the end of the day, the internal affairs unit carried out the job it had to do; namely, 
to ferret out police corruption. We put forward the view that it was not doing the job, that it was part of an 
ineffective self-regulation regime that has the capacity to persist under this legislation. That is why we 
criticise this legislation to the extent we do. I have listened to what members have said about proposed 
section 6C, and I share their concerns. I propose to put forward a motion which, from my discussions, 
seems to encapsulate members' concerns about this proposed section. I move -

Page 13, after line 26 - To insert the following subclanse -

(4) The Commissioner shall not enter into an agreement under this section where the 
agreement relates to police corrupt conduct or police criminal conduct or police serious 
misconduct with any person - . 

(a) who is or has been a member of the Western Australian Police Force; 
or 

(b) with respect to which any past or serving member of the Western 
Australian Police Force has a legal or beneficial interest 

I am happy to concede that perhaps the words "Western Australian" are unnecessary, but they are there to 
underline the point. Just as on an earlier occasion the Government chose to include in its wording "a 
member of the Police Force or other public officer", I refer here to the Western Australia Police Force. 
With respect to the second leg of the amendment, the exercise would be pointless if a member of the family 
company of the police officer were able to engage in an agreement with the commission. The restriction is 
on agreements that relate to matters to do with police conduct that would be the subject of complaint or 
investigation. That is not a pure position because it recognises everything is taking place under this hybrid 
body; however, we are dealing with a proposed anticorruption commission that deals with the public sector 
as a whole and, therefore, police. This amendment, therefore, is appropriate. This amendment seeks to 
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encapsulate the concerns of members that have been raised during the consideration of this part of 
clause 12. 

Hon A.J.G. MacTiernan: Some of those members. 

Hon N.D. GRIFFITHS: I did not say it succeeded. I look forward to speaking about other aspects of this 
clause about which I have some concern. 

Hon REG DA VlES: I am happy to second the amendment because, as I have outlined, I had many 
concerns about that area I am not as confident as is Hon Derrick Tomlinson that the Criminal Justice 
Commission model will work here. I accept his point that there was much merit in what the CJC in 
Queensland managed to do, but it was with a lot of on the job training, and the careers of those police 
officers were enhanced when they went back into the Police Service after they had served with the CJC. 

Hon J.A. Scott: Was that following the royal commission? 

Hon REG DAVIES: Of course. The CJC was set up as a result of the Fitzgerald inquiry in Queensland. 

I asked each organisation which the committee visited in Australia and in other areas around the world 
whether it believed the police were the best or only people who should investigate the police, and in the 
majority of cases the answer was, "That is a fallacy. Many other investigators can do the job as well as, if 
not better than, the police". 

Hon N.D. Griffiths: With the exception of the police commissioner and those who work closely with the 
police commissioner. 

Hon REG DA VlES: The case was often cited of the investigators who are employed by the taxation 
department, such as lawyers and accountants, who have many of the skills that are required of an 
investigator; and people learn the skills of an investigator, anyhow. 

If the Government saw fit to accept the amendment that will be proposed later - that is, to set up a separate 
police anticorruption division - there would be no need for this amendment because it would be covered in 
that amendment. I see no real problem with the police being involved in the investigative side of the Public 
Service, but I certainly draw the line when it comes to the police investigating the police, because the major 
problem in this State for many years has been the public perception, whether real or imaginary, that when 
the police investigate complaints of serious misconduct by police officers, nothing is done. We must get 
away from that perception if we are to have a new start for this body. On this occasion, we must placate 
the public. Regardless of what we think of the intellect and experience of the commissioners who will be 
appointed in the future and how they will perceive this clause, we must give them some legislative 
direction in this Bill, and this amendment provides that opportunity. For that reason, I support the 
amendment. 

Hon AJ .G. MacTlERNAN: In one sense, the amendment does not go as far as I would like it to go 
because, as I said earlier, there is a legitimate concern that even if police officers in an integrated 
organisation were investigating other forms of corruption, their access to the database and to personnel 
would have the potential to undermine the integrity of those other investigations. However, Hon Derrick 
Tomlinson did make some interesting comments about the positive effect of having police officers serve on 
the Criminal Justice Commission. Part of the problem - it was raised by way of inteIjection, which created 
some mirth for the ever mirthful Minister for Transport - is that it is often difficult to know in advance who 
are the corrupt officers; if it was obvious, we would not have the problem that we have. Many officers who 
might, on the face of it, appear to be good and able, might be corrupt. A number of years ago, a woman 
approached me with information about some erstwhile family members who were involved in organised 
crime. She was very concerned and wanted to pass on these allegations to the police, so she went to 
Sydney to see Bob Bottom to get the names of some Federal Police officers who could be trusted, because 
it is not easy to determine who is on the square and who is not. 

I support the amendment because, given the comments that were made by Hon Derrick Tomlinson about 
the possible positive role of the police, this more limited amendment might be the right point from which to 
draw the line. It would allow police officers, while not being involved in investigating other police, to 
have a role in investigating corruption, and hopefully the same salutary and positive outcome that occurred 
with the CJC in Queensland would occur in this State. This amendment might have struck the right 
balance; for thore. reasons, I support it. 

Hon PETER FOSS: The report of the Select Committee on the Western Australian Police Service states at 
page 108 at paragraph 1.3 that -

This PACC should comprise: 

1.3.3 An Investigative Team to comprise the "best" people for the job. This does not 
necessarily exclude recruiting officers from the W APS, but recruitment will be from the 
national and international arena. The Investigators on the P ACC will not be serving 
police officers of any Police Service and must be accountable only to the CEO of the 
PACC and not to any Commissioner of Police. Covert/overt investigations of corrupt 
matters will be removed from the Internal Affairs Unit and conducted solely by the 
Investigation Team at the PACC. 

I oppose the amendment. 
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Hon J.A. SCOTI: The Attorney made a point about the best person for the job

Hon Peter Foss: It was not my point. 
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Hon J.A. SCOTI: The best person for the job of investigating police officers is not another police officer. 
The report shows also that the best person for the job is not a police officer from the same group of police 
officers. The Attorney has taken out of the report a little point which does not cover the suggested 
amended clause. 

Hon Peter Foss: The police .,Select committee has said that we should not exclude recruiting officers from 
the Police Service. 

Hon J.A. SCOTI: The amendment suggests that police officers may be used, but not to investigate the 
conduct of other police officers. The report states that we can use police officers, but the job of 
investigating other police officers is not the job for them. 

Amendment put and a division called for. 

Bells rung and the Committee divided. 

The CHAIRMAN: Before the tellers tell, I cast my vote with the noes. 

Division resulted as follows -

Hon Kim Chance 
Hon J.A. Cowdell 
Hon Cheryl Davenport 
Hon Reg Davies 
Hon Val Ferguson 

Hon EJ. Charlton 
Hon B.K. Donaldson 
Hon Max Evans 
Hon Peter Foss 
Hon Barry House 

Ayes (13) 

Hon N.D. Griffiths 
Hon John Halden 
Hon AJ .G. MacTiernan 
Hon Mark Nevill 
Hon Sam Piantadosi 

Noes (14) 

Hon P.R. Lightfoot 
Hon LD. MacLean 
Hon Murray Montgomery 
Hon N.F. Moore 
Hon M.D. Nixon 

Pairs 

Hon Graham Edwards 
Hon Doug Wenn 
Hon Tom Stephens 

Amendment thus negatived. 

Hon J .A. Scott 
Hon Bob Thomas 
Hon Tom Helm (Teller) 

Hon B.M. Scott 
Hon W.N. Stretch 
Hon Derrick Tomlinson 
Hon Muriel Patterson (Teller) 

Hon George Cash 
Hon P.H. Lockyer 
Hon MJ. Criddle 

Hon AJ.G. MacTIERNAN: The Opposition has many of the same concerns about proposed section 6D, 
"Service providers" that it flagged under proposed section 6C, "Contract staff'. Without rehashing the 
whole debate, the same problems could surface under this provision in the Bill. 

Sitting suspendedjrom 3.45 to 4.00 pm 

Hon N.D. GRIFFITHS: I move -

Page 14, lines 7 to 10 - To delete subclause (2). 

is fair and reasonable that the commission may, by instrument in writing, delegate any of its functions to 
'anlem:ber" an officer of the commission or a seconded officer, but to take the process further and allow a 

to do that is taking the delegatory process too far. 

PETER FOSS: The Government opposes the amendment The commission can operate corporately 
can delegate to anyone of the three. It is a fairly important part of the changes that are effected by this 

It then allows a member further to delegate any function delegated to a member under proposed 
(1). The question is whether the commission needs to operate as three or one. It makes sense to 

the capacity for individual commissioners to take control of various inquiries and to operate on the 
of running a separate division or inquiry. By moving that provision we will end up with the sort of 

we had with the W A Inc royal commission, where the capacity for the commissioners to do three 
work was circumscribed by their having to operate collectively. Under these circumstances, it is 

to have this power of delegation. 

REG DAVIES: I seek clarification. Is it correct that proposed subsection (1) will allow each 
.uu~il)lUner to delegate his authority to a seconded officer? What does that mean? 

PETER FOSS: It means what it says it means. 
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Hon Reg Davies: If we appoint three commissioners and each has the power to delegate his duties to 
someone, then all their authority will be delegated to a seconded officer. 

Hon PETER FOSS: Only the functions can be delegated, not the duties. 
Hon Reg Davies: Does the seconded officer have power to delegate as well? 

Hon PETER FOSS: No. A seconded officer cannot further delegate. That is why we need proposed 
subsection (2). If it were not for that subsection which expressly gives the delegate power to delegate, he 
would not have that power. 
Hon Reg Davies: Is the aim of the clause to allow the commission to sit as a body of three? 

Hon PETER FOSS: No. The functions are set out in proposed section 6F. That is, to receive or initiate 
allegations; to consider whether further action is needed; to carry out further action in relation to 
allegations; to furnish reports and general reports; and to consult, cooperate and exchange information with 
independent agencies, such as the Commissioner of the Australian Federal Police. It would be unusual if 
each time it was necessary to telephone the Commissioner of Federal Police three commissioners rang him. 

Hon Reg Davies: So it means they can operate independently? 

Hon PETER FOSS: More than that They can operate through officers as well. The telephone call to the 
Federal Police could be carried out by an officer rather than a commissioner. 

Hon N.D. Griffiths: If you agree with my amendment, that process can still operate. 

Hon PETER FOSS: Yes, but proposed subsection (2) allows an individual commissioner to tell an officer 
to ring the Federal Police about a matter or tell him to talk. to someone who wants to make a complaint 
Hon Reg Davies: Wby is it necessary? Is it not the way normal organisations operate? 

Hon PETER FOSS: It is necessary. One of the problems we had with the WA Inc royal commission was 
that it did not have that capacity, and there was doubt about what it did. It moved along as if in a four 
legged race because the Royal Commissions Act did not give the commissioners that power to operate 
independently. 
Hon Reg Davies: Under this proposed subsection, is it possible for one commissioner to look at police, one 
to look at local government and one to look at some other authority? 

Hon PETER FOSS: If that is what they want to do, or three could be looking at three different aspects of 
police corruption, and they could also have a team responsible to them. It does not say how it will be done. 
All is possible. It means that three commissioners do not need to be locked together doing everything 
themselves. 

Hon Reg Davies: What effect will the amendment have? 

Hon PETER FOSS: Where it is said to someone that he will make contact or carry out a certain function, 
the commissioners must get together again to give that delegation. They could not do it individually, only 
collectively. 

Hon ND. GRIFFITHS: I have listened with interest to the debate between the Attorney and Hon Reg 
Davies. I refer the Committee to the wording of proposed subsection (1): "The Commission may ... 
delegate any of its functions to a member, an officer of the Commission or a seconded officer." Therefore, 
the efficient functioning of the commission can take place if the amendment is passed. The purpose of the 
amendment is to restrict the process of delegation. We have in previous clauses discussed the method of 
appointment of the commissioners. To some extent it makes a nonsense of that process if we have this 
power of delegation envisaged by subclause (2). 

Amendment put and negatived. 

Hon N.D. GRIFFITHS: I move -

Page 14, after line 16 - To insert the following -
(c) the power to appoint a special investigator. 

That would have the effect of preventing the power to appoint a special investigator from being delegated 
We consider the power to appoint a special investigator to be very significant I note the emphasis that has 
been placed on the role of special investigator by those who have spoken in the course of the debates in this 
Chamber on this Bill and I note the significance that the Government places on that role. The wording of 
the subclause arises from the Interpretation Act, which provides that "function" includes powers, duties, 
responsibilities, authorities and jurisdictions. By referring to proposed section 6F(I)(c), this amendment is 
appropriate to limit this capacity to appoint a special investigator. 

Hon PETER FOSS: By virtue of the Interpretation Act, the commission is able to operate by majority. In 
other words, it would have a quorum of two and a majority of two. The difference we are deciding here is 
whether we should have one commissioner or two commissioners rather than three commissioners able to 
appoint a special investigator. I accept the point made by the honourable member and I accept the 
amendment 

Amendment put and passed. 
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Hon ND. GRIFFITHS: I will deal briefly with one aspect of proposed section 6F before moving my 
amendment I refer to proposed section 6F(1), which provides -

The functions of the commission are -

(c) to carry out further action in relation to allegations itself, if it is appropriate for 
it to do so, or to refer allegations to other authorities so that they can carry out 
further action; 

Presumably the Anti-Corru¢on Commission will not carry out further action in relation to allegations if it 
is inappropriate, and it will'do the job only if it is appropriate. I note in another context, in the course of 
dealing with this Bill, the Attorney General was very concerned that unnecessary words not be placed in 
legislation. I do not agree with the point that he was making when he made that comment, but it was made 
in another context. I suggest these words are unnecessary. I do not propose to move an amendment. I 
simply make the point, and I invite the Attorney to placate my concern and demonstrate to me that these 
words are, to paraphrase, "appropriate". 

Hon PETER FOSS: I do not believe they pose a problem because plainly, as he says, at worst they are 
otiose; they are not misleading and they would never cause one to suggest that elsewhere in the Bill the 
commission should do things that it is not appropriate to do. It is an appropriate cautionary set of words. It 
is not likely to lead to any supposition on the part of someone interpreting it that where the word 
"inappropriate" is not to be found, they should act inappropriately. 

Hon N.D. GRIFFITHS: I move -

Page 16, after line 32 - To insert the following -

Commission's educative function 

6G. The Commission may -

(a) recommend preventive measures in relation to corrupt or improper 
conduct generally; 

(b) examine the laws governing, and the practices and procedures of, 
public authorities and public officers, in order to facilitate the 
discovery of corrupt or improper conduct and to secure the revision of 
methods of work or procedures which, in the opinion of the 
Commission, may be conducive to corrupt or improper conduct; 

(c) instruct, advise and assist any public authority, public officer or other 
person (on the request of the authority, officer or person) on ways in 
which corrupt or improper conduct may be eliminated; 

(d) advise public authorities or public officers of changes in practices or 
procedures compatible with the effective exercise of their functions 
which the Commission thinks necessary to reduce the likelihood of the 
occurrence of corrupt or improper conduct; 

(e) co-operate with public authorities and public officers in reviewing 
laws, practices and procedures with a view to reducing the likelihood 
of the occurrence of corrupt or improper conduct; 

(0 educate and advise public authorities, public officers and the 
community on strategies to combat corrupt or improper conduct; 

(g) educate and disseminate information to the public on the detrimental 
effects of corrupt or improper conduct and on the importance of 
maintaining the integrity of public administration; 

(h) enlist and foster public support in combating corrupt or improper 
conduct; and 

(i) develop, arrange, supervise, participate in or conduct such educational 
or advisory programs as may be described in a reference made to the 
Commission by both Houses of Parliament. 

These amendments deal with the areas that many have said in this House and elsewhere are appropriate 
functions for a body such as the OCC will become. I am conscious of the argument to the contrary; I 
accept that it is an arguable case either way. The nature of this body that I find relatively striking is that, 
although it has some idiosyncrasies, it is closer to an ICAC than some other models. I am not ignoring the 
Pf?POSition with respect to open or closed hearings, but we have not dealt with that in Committee. That 
being the case, noting the importance that the Independent Commission Against Corruption in New South 
Wales and the commission in Hong Kong give to functions of the kind set out in the amendment, it is 
appropriate that we provide the revamped OCC with these functions. 

Hon PElER FOSS: This matter has been fairly well canvassed both in the second reading debate and in 

PC~ttee. I would like to read three paragraphs from the Royal Commission into the New South Wales 
ohce Service Interim Report of February 1996. 
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This is under the heading of education and corruption prevention at paragraph 5.96. It reads -

Education and corruption prevention strategies are of critical importance to the effective redUction 
of police misconduct and corruption. The Police Service should retain primary responsibility for 
these functions. It has acknowledged that corruption prevention has not been given sufficient 
priority in the past and that accountability at a management level has been lacking. The onus is 
now upon it to rectify that omission. 

5.97. What is now needed is a co-ordinated and positive program in which professionalism, 
integrity and accountability are emphasised, appropriate role models encouraged, and leadership 
shown. The program must have life beyond the paper on which it is written, and it should not be 
the product of fragmented or ad hoc planning. 

Over the page paragraph 5.103 reads-

The PCC should be ready to make recommendations to the Police Service, from time to time, as 
weaknesses or corruption prevention issues emerge during the course of its investigations. 
However, the PCC should not have a specific educative or corruption prevention role, as that may 
divert it from its primary task of active corruption investigations. 

I endorse that statement. I refer to a document that was tabled in the other place by Professor Timothy 
Rohl of the Australian Institute of Police Management in which he deals with the current activities under 
Operation Delta. The Delta program is exactly focusing on those issues. He wrote -

It is the frrst genuine attempt in Australia, in my opinion to reform the whole of the organisation. 
It is an integrated strategy for total transformation. It recognises and espouses that good policing 
is defined not just in terms of what police do but increasingly in terms of how and why they 
perform their functions. 

As I have pointed out, both the committee envisaged by the Bill and the OCC have the power to make 
recommendations. That is an appropriate role for them. The educative program is more appropriately 
carried out in the Police Service. There is ample opportunity for this to occur; it is in accordance with the 
Wood commission report; and it is the better way to go. 

Hon REG DAVIES: This morning I canvassed this with the Attorney General and he made similar 
comments then. The educative role is vital in turning around the culture of the Police Service. I 
acknowledge that the Delta program has been put in place by the new commissioner and that he has a lot of 
faith in that model. My concern is that the ownership of the Delta program lies with the hierarchy of the 
Police Service. However, it has taken some time for it to be embraced by the rank and me. Once the rank 
and me has embraced the program, and it is up to the hierarchy to ensure it does, I am sure we will see a 
change in the Western Australia Police Service but I do not expect to see that in the short term. The 
amendment put forward by the Opposition is reasonable. However, I accept that new things are in place to 
counter the existing problems, and that the ACC will have the ability to recommend changes, where 
necessary. 
Hon DERRICK TOMLINSON: Transforming the Police Service by changing its ethical conduct requires 
the sort of regulatory authority which we are now discussing or the sort of regulatory authority that the 
select committee proposed in its report. By itself that is insufficient. In addition to the regulatory authority 
there must be a process of cultural transformation, to which Hon Reg Davies has just referred. Under the 
Delta program the changes under way in that organisation - I admit they are at a very early stage - can be 
characterised in two ways. The flfSt is the radical transformation in the management, organisational 
structure and chains of command in the Police Force. Just as to change a regulatory structure is insufficient 
to change the ethical conduct or behaviour of police officers, so the radical change which is under way in 
the Delta program is insufficient to change the culture of the Police Force and to tackle the very problems 
about which we are talking. It is only half the process of change. The other change is a profound change 
in ethos of the service, and hence the educative function is extremely important The Police Service has 
embraced that I was impressed by the change which has incurred in police training and the professional 
development programs. When we flfSt visited the Police Academy we were very critical, particularly of 
the in-service programs which were not available. We recently revisited the academy. 

Hon Reg Davies: Three years later. 

Hon DERRICK TOMLINSON: Two years later. We were briefed on the current educational programs 
and, in particular, the in-service and professional development programs for officers up to the rank of 
sergeant - a diploma level through T AFE and beyond the rank of sergeant, one of many options for tertiary 
programs. In particular a degree course in police studies was available through Edith Cowan University. 
At each stage through that T AFE program up to the rank of sergeant, and at the tertiary level or the 
baccalaureate level for commissioned officers, ethics is a component of the program. There is a conscious 
attempt through in-service education and professional development to transform the attitudes of police 
officers. A process of profound change is under way, albeit in the early stages. Just as the radical change 
is in its early stages so are the profound changes, but there is a recognition and awareness in the service. 

Hon Reg Davies: I think you termed it as an attempt to tum a giant battleship around. 

Hon DERRICK TOMLINSON: Of course it will not happen overnight I think that analogy was 
applauded by the Acting Deputy Commissioner of POlice, Bruce Brennan. The proposal contained in the 

-
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amendment moved by Hon Nick Griffiths takes that profound change one step further and says that in 
addition to the regulatory functions of the Anti-Corruption Commission, there must be an educative 
function. I have no trouble with that proposition whatsoever. Looking at the proposals that Hon Nick 
Griffiths bas suggested, the commission may recommend preventive measures, examine the laws 
governing practices and procedures, instruct. advise and assist any public authority, advise public 
authorities of changes in practices and procedures, cooperate with public authorities in reviewing laws, 
educate and advise public authorities and educate and disseminate information. I compare that with 
proposed section 6F on pages 14 and 15 of the Bill. It provides that the functions of the commission are to 
receive and initiate allegati,ons; to consider whether further action is needed in relation to an allegation and, 
if so, by whom that further action should be carried out; to carry out further action; to furnish reports and 
make recommendations on the outcomes of further action; and to furnish general reports and make general 
recommendations about matters relating to its functions. New section 7HA(1) indicates what further action 
means. It states -

The Commission shall examine each allegation and decide whether or not. in its opinion, 
investigatory or other action, or both, (in this Act called "further action") for the purposes of this 
Act in relation to the allegation is warranted on reasonable grounds. 

Investigation is dealt with in many ways in this Bill. The other action might include further action by the 
Director of Public Prosecutions, for example, in prosecuting officers who were suspected of serious 
misconduct or corruption. However, other action might include all those matters Hon Nick Griffiths' 
amendment includes. It does not preclude other action of the kind that can be described as educative 
function. The difference between what is possible under the Bill as printed and what is proposed in the 
amendment is that the amendment proposes that the ACC shall do that. The Bill enables the ACC to 
cooperate with other agencies to change the laws and processes, to make recommendations, reports and so 
on. Rather than being the educator, it is the consultant or facilitator of change. The process of change is 
carried out by the organisation. 

I turn to the proposition that a process of profound change is being undertaken by the Police Service. The 
committee argues that misconduct should be dealt with by the Police Service itself either at the local level, 
where disciplinary matters can be dealt with by regional commanders, or investigated by the internal 
investigations branch and dealt with through disciplinary procedures. The committee argues that process is 
best because the organisation that is responsible for the ethics and conduct of its officers should be 
responsible for managing and disciplining its officers. It could similarly be argued that the profound 
change in the ethics and conduct of police officers is best managed by those who are responsible for 
disciplining them - the self-regulatory process that the committee argues in the report is a valid and 
defensible self-regulation. The model that is proposed in this legislation enables that process. Rather than 
encumber the ACC with a role as educator, the legislation as drafted through that definition of further 
action - investigative or other action that might include all of those processes - enables the ACC to become 
a significant force of profound change in the Police Service and any other public sector organisation. 

Hon J.A. SCOIT: The amendment puts forward a worthwhile proposition. However, I agree with the 
proposition that it is perhaps the role of another area of the Police Force and that the Delta force is working 
on these areas already. Will the commission be able to review the work of, say, the Delta force and not 
only make recommendations but say that it would like certain changes in education practices aud expect 
that those changes will be made? 

Hon PETER FOSS: Yes. Not only the commission, but the Parliament can make such recommendations 
as it thinks fit The content of its recommendations is not limited. However, it does not have the role of 
carrying it into effect. Of course, if too many parliamentary reports say that something should be done and 
it is not done, questions might be asked, particularly considering the next part of the committee's report on 
the role of the Minister with responsibility for the Police Force. Until now it bas been taken by Ministers 
for Police that they do not have an operational role. I do not agree with that. 

Hon Reg Davies: We would love a submission from you, Attorney General. 

Hon PE1ER FOSS: Hon Reg Davies can read my numerous statements to this Chamber to that effect. 
Obviously Police Ministers should not be involved in a particular case, but following a recommendation on 
the operation of the Police Force as a whole the Minister could rightly be asked what has been done to 
ensure that it was being implemented. If it bas not been implemented, the place to raise it would be in 
Parliament - not with the Commissioner of Police, but with the Police Minister. 

Amendment put and negatived. 

Clause 12, as amended, put and passed. 

Clause 13: Section 7 repealed and a beading and section substituted· 

Hon N.D. GRIFFITHS: I point out to members a submission from the Western Australian Police Union of 
Workers to the Premier, dated 27 June 1996. As the Western Australian Police Union of Workers is a body 
that represents thousands of public officers who in a general sense have been the subject of comment at 
many stages of this Bill, it is appropriate that I read out the comments of relevance to this clause. I will 
inform the Committee of the union s point of view so that the Committee and the Attorney General can 
give consideration to it. The pertinent part of the letter in respect of this clause reads -
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Secondly, the test for what conduct of the public sector will fall within the jurisdiction of the ACC 

is that referred to as "serious improper conduct" in the proposed amendment. 

The Bill in Clause 13, referring to amendments to Section 7 of the principal Act, defmes at 

Section 7(1)(c)(vi), that serious improper conduct includes a disciplinary breach warranting 

dismissal under the Public Sector Management Act 1994 (the "PSM Act"). 

Under Section 86(3) of the PSM Act dismissal is mandatory where a serious breach of discipline 

has occurred, contrary to Section 94(4). Serious breaches under Section 94(4) relate to the refusal 

to accept a suitable office, post or position; the process of selecting an employee to whom a 

suitable office will be offered; and refusal to accept redeployment between one department or 

organisation and another. 

Other serious disciplinary breaches may also attract the penalty of dismissal. 

Minor breaches, referred to at Section 83(1)(a) of the PSM Act, do not give rise to dismissal and 

attract a penalty no more severe than a fme or a fine coupled with a reprimand. 

In contrast the conduct of police officers is regulated by the Police Act. Under Section 23 of that 

Act police officers can be dismissed for any disciplinary breach whatsoever, whether characterised 

as minor or serious. 

As a result, police officers on minor disciplinary charges are equally susceptible to a penalty of 

dismissal as police officers on serious charges and would thus, according to the proposed 

amendments, come equally within the jurisdiction of the ACC for the purposes of investigation. 

This anomaly should be fixed so mat the same test applies for both public servants and police in 

order that lesser and more insignificant matters are not unnecessarily taken within the jurisdiction 

of the ACC. 

I am happy to provide a copy of that letter to the Attorney General for his consideration. Prior to moving 

my amendment, I referred to the submission from the Western Australian Police Union of Workers because 

it has an interest in the Bill, particularly this clause. The first and second amendments in my name relating 

to clause 13 apply to the same point; therefore, it is appropriate that they be dealt with as one. 

The purpose of these amendments is to acknowledge that when dealing with many matters, more than one 

person is involved and sometimes a person is not a public officer and may be a beneficiary of what takes 

place. Therefore, the Opposition suggests that such a benefiCiary, who may not be a public officer, should 

be subject to the powers of the ACC. The Opposition has a suspicion - some of my colleagues say it is 

more than that - about some of the arrangements made in wholesale privatisation, known as contracting 

out, in this State. Opposition members have criticised particular arrangements. Given the involvement of 

the public sector with the non-public sector during the lifetime of this Government, it is very important to 

carry these two amendments. It is unnecessary to read the amendments into the provisions as this will be 

apparent to members following debate. Therefore, I move -

Page 18, lines 24 to 26 - To delete the words "that a public officer has engaged in conduct (other 

than corrupt conduct or criminal conduct)". 

I foreshadow that in the unhappy event that this amendment is defeated, I will not move my second 

amendment. 

Hon PE1ER FOSS: I doubt whether I am able to speak about the Police Union letter at this stage as the 

amendment has been moved. 

Hon N.D. Griffiths: Do you appreciate why I gave it to you? 

Hon PE1ER FOSS: I do. This amendment has a couple of problems. However, I do not ask Hon Nick 

Griffiths to do anything about this matter as I will oppose the amendment. This opposition amendment is 

similar to, although not as complete as, one proposed in another place. Unfortunately, as the amendment 

moved in another place was not accepted, the further amendment does not make grammatical sense. I do 

not suggest that the member try to remedy the problem. I speak against the amendment, and if my view is 

supported we need not look at the grammatical inadequacies of the further amendment. 

Hon ND. Griffiths: It would be most unkind to not consider the amendment because of perceived 

grammatical inadequacies. If you agree with the philosophical point of the amendment -

Hon PE1ER FOSS: I do not agree with its philosophical view. The member states that if people carry out 

public functions, they should be subject to the same disciplines as public officers. The principal Act, as it 

will continue to operate, indicates that if a person is an accessory to any crime referred to in the schedule, 

he or she will fall under the provisions of the OCC and can be investigated. However, if that person is not 

carrying out a public function and is directly involved, there is no reason that he or she should be subject to 

the OCC. It applies only to those carrying out a public function, whether that be a contract of service or a 

contract for service. The important thing is what one is doing. If a person cleaning a school defrauds his 

employer he is not defrauding the State because he is not carrying out a public function. Anything that 

happens in that instance is not relevant to the mischief of the Act. However, a person carrying out a public 

function would fall within the term "public officer" as defined in the Criminal Code; that is, a person 

exercising authority under written law. A person is either a public officer, or he is not. The Criminal Code 
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has other provisions which, like many inclusive definitions, can be explanatory or bring in a person by 
deeming them. 

The touchstone as to whether a person is caught by the Act depends on whether he is exercising authority 
under written law. That is what brings in the attention of the Anti-Corruption Commission. If a person is 
not carrying out his functions under written law, whether he is, or is not, a public officer is not relevant to 
the ACC. If a police officer's conduct as a member of the local parents and citizens association were called 
into question, it would not be caught by the legislation. However, if a police officer was the president of 
the local parents and citizens .association which was contracted to carry out a public function and was paid 
for it - for example, to issue the licences for the Department of Transport - he would be exercising authority 
under written law. If he were corrupt in that respect he would be a public officer subject to the juriSdiction 
of the ACC. 

This provision will subject police officers to exactly the same test as everybody else. I note an amendment 
on the Notice Paper, in the name of an opposition member, which will have the reverse effect. It would 
give rise to the mischief that is contemplated by the Western Australian Police Union of Workers. It 
believes that police officers should be subject to the same test applied to everybody else. That is covered in 
the Bill as drafted. If it is amended in the manner suggested on the Notice Paper, the problem referred to 
by the union will arise. I understand the Premier's officers have spoken to Mr Stirling and explained the 
situation to him. He was happy with the explanation. It has not been confirmed in writing, but that will be 
done in due course. 

Amendment put and negatived. 

Hon N.D. GRIFFITHS: I move -

Page 19, lines 24 to 29 - To delete the words after the words "Act 1994". 

The way in which information can be received is set out in paragraph (c)(vi). The words I have moved to 
delete are those in parenthesis - whether or not the public officer to whom the allegation relates is a public 
service officer or is a person whose office or employment could be terminated on the grounds of such 
conduct. Those words are offensive to many members of Parliament, not because they think they are better 
than other people or their standard of behaviour is different from other people, but because the nature of 
their activities is different What a member of Parliament does in our society is unique. It appears that 
people have great expectations of members of Parliament. It comes as no surprise that because of those 
expectations they express great disappointment Any serious members of Parliament - knowing how badly 
resourced they are, the full extent of their duties, that there are only 24 hours in the day and sometimes they 
are required to remain awake in this place for that duration - would find the wording of this subparagraph 
grossly inappropriate. The real discipline with respect to members of Parliament is the discipline provided 
by the electorate. If the standard of a member of Parliament is inadequate, the electorate will vote that 
member out of office. Some people may say it does not apply as a matter of practice if a member is in a 
safe seat. If a person is in that situation and he does not measure up, his party will get rid of him because it 
knows that the electorate will mete it out to the party in a more vulnerable seat. To equate the activities of 
not only members of Parliament, but also judicial officers with the criteria of the Public Sector 
Management Act is inappropriate. 

I have further amendments on the Notice Paper dealing with this clause which involve a degree of 
substitution. In the unhappy event that this amendment is defeated, I will still have the opportunity to 
move the other amendments. 

Hon PETER FOSS: This amendment is inadequate because effectively it would remove from the purview 
of the Public Sector Management Act members of the Police Force and anybody who is not subject to the 
Act. Therefore, policemen, members of Parliament and members of the judiciary would be left out of the 
provisions of this legislation relating to serious improper conduct A further amendment would bring the 
police back, but it would leave out members of Parliament. Neither this amendment nor the amendment to 
bring the police under this provision is acceptable. The same standards should apply to everybody. This 
amendment would create the very provision to which the union objected. It seeks to set a type of conduct 
by way of analogy because it makes it clear it does not apply only to people subject to the Public Sector 
Management Act, but to anybody else in terms of character and conduct We believe there should be 
uniform character and conduct. Obviously, there will be things that are not transferrable. We cannot talk 
about failing to act according to directions because it is not possible to give directions to a member of 
Parliament. I oppose the amendment. 

[Continued next page.] 

[Questions without notice taken.] 

MINISTERIAL STATEMENT - MINISTER FOR TRANSPORT 

Taxi Industry, Taxi Drivers' Review 

HON E.J. CHARLTON (Agricultural - Minister for Transport) [5.41 pm] - by leave: I thank members 
for this opportunity to bring before the Parliament the results of the assessment on all taxi drivers in 
Western Australia I remind members that a fortnight ago today I invited members of the taxi industry, the 
Police Service and the Department of Transport to come together to talk about the concerns in the taxi 
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industry with unauthorised vehicles. At that meeting we discussed a series of issues and initiatives to be 
put in place to protect the future of the taxi industry and to ensure that the public could use the industry 
with confidence. That was done also for the benefit of the taxi industry so that taxi industry vehicles and 
small charter vehicles were properly identified and drivers would have identification to show passengers. 
During that discussion a Police Service representative identified a number of concerns that were raised in 
the Police Service about people with current taxi licences having a criminal record. The Police Service and 
the Department of Transport came together to evaluate not only the 3 500 metropolitan drivers, but also the 
1 500 country drivers for a criminal record. I want people to understand that simply having a criminal 
record does not bar a person from having a taxi licence; it is the extent of the criminal offence that is at 
issue, because some offences can be minor. 

The other matter to be addressed was the installation of a monitoring system - and that has been done. All 
the 5500 Western Australian taxi drivers have been checked, and 36 who have current licences will be 
expelled from the industry forthwith. Those 36 include the four who had their licences taken from them 
last week. A further 20 already have suspended driver's licences; their motor vehicle driver's licence has 
been suspended and, as a consequence, their taxi licence will be suspended. A further 55 will be required 
to show cause as to why they should be able to continue to drive taxis. This is consistent with past practice 
in the industry. People who have a criminal offence of a less serious nature on their record may have to 
show cause why they should keep that licence. Another 146 drivers will be warned that despite having 
minor offences on their record or not having offended for many years, their suitability to drive will be 
closely monitored. The show cause and warning categories will be evaluated to see how many drivers are 
still operating in the industry. Although there are 5 500 taxi drivers in Western Australia, there is no 
precise understanding of how many are driving in the industry at this time. The number of drivers who will 
be reviewed under those two categories will .also be ascertained. 

I thank the police for the assistance they have provided in the review of taxi drivers. It was a mammoth 
task to check the state and federal criminal records of more than 5 000 individuals. This task has been 
completed in two weeks, whereas it took the Victorian Government two years to complete the same task 
and its evaluation. The police have offered their involvement on a continuing basis through the show cause 
process and in the evaluation of applicants where necessary, and in providing ongoing access to conviction 
records. This will include the commercial agents section of the Police Service, assisting the Department of 
Transport in developing new criteria for people applying for a licence to operate as a taxi driver. The show 
cause process is used when drivers have offences from some time ago or have a history of minor offences 
up until a few years ago that collectively do not justify an automatic licence cancellation. The Department 
of Transport and the Police Service will interview the drivers before making a decision to allow the drivers 
to continue or cancel their licences as a result The Government cannot be draconian in dealing with taxi 
drivers, but it has an obligation to ensure that the public can feel safe about entering a taxi and that the 
industry has total confidence in its ranks. Of the show cause drivers, I am concerned about cases where 
history shows a course of conduct that suggests future problems could arise, even if a lengthy period with 
no offences has passed. With the ongoing crosschecking of criminals, driver records now being 
computerised, and the psychological and skills screening of new applicants and tightened application 
procedures soon to be introduced, everything that can reasonably be done has been done. 

I also give a commitment to evaluate all existing taxi drivers on their skills and suitability for the industry 
by using the new assessment tools being developed in consultation with the industry. Drivers should have 
nothing to fear if they are genuinely customer focused and are friendly and efficient in customer service 
operations. Consumer and industry confidence has been shaken recently and the only way to restore it is to 
ensure that customer service and safety are the first priority. The Government and the industry are 
committed to accepting the challenge. Any driver who feels his licence has been removed unfairly can 
appeal to the Court of Petty Sessions within 30 days. The taxi industry is a service industry and a high 
quality group of professionals must be involved in it 

The travelling public and those in the industry can have confidence that this is the end of this period of 
assessment All drivers can be assured that they have a clean slate to continue in the industry, and the 
public can have confidence in the industry. It is possible that some drivers will feel aggrieved; however, a 
process is available by which they can apply to the court to get their licence back. Government wanted to 
err on the side of caution and ensure that the public had every confidence in the industry as a whole. 

OFFICIAL CORRUPTION COMMISSION AMENDMENT BILL 

Committee 
Resumed from an earlier stage of the sitting. The Chairman of Committees (Hon Barry House) in the 
Chair; Hon Peter Foss (Attorney General) in charge of the Bill. 

Clause 13: Section 7 repealed and a heading and section substituted -

Consideration resumed of the following amendment -

Page 19, lines 24 to 29 - To delete the words after the words "Act 1994". 

Amendment put and a division called for. 

Bells rung and the Committee divided. 
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The CHAIRMAN: Before the tellers tell I cast my vote with the noes. 

Hon Kim Chance 
Hon J.A. Cowden 
Hon Cheryl Davenport 
Hon Reg Davies 

Hon EJ. Charlton 
Hon B.K. Donaldson 
Hon Max Evans 
Hon Peter Foss 
Hon Barry House 

Ayes (12) 

Hon N.D. Griffiths 
Hon John Halden 
Hon AJ.G. MacTiernan 
Hon Mark Nevill 

Noes (13) 

Hon P.R. Lightfoot 
Hon I.D. MacLean 
Hon Murray Montgomery 
Hon N.F. Moore 
Hon M.D. Nixon 

Pairs 

Hon Graham Edwards 
Hon Doug Wenn 
Hon Tom Stephens 
Hon Val Ferguson 

Amendment thus negatived. 

Hon Sam Piantadosi 
Hon J.A. Scott 
Hon Bob Thomas 
Hon Tom Helm (Teller) 

Hon B.M. Scott 
Hon W.N. Stretch 
Hon Muriel Patterson (Teller) 

Hon George Cash 
Hon P.H. Lockyer 
Hon MJ. Criddle 
Hon Derrick Tomlinson 
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Hon N.D. GRIFFITHS: In the event that the next amendment standing in my name is not carried, I will not 
move the last amendment on page 3 of Supplementary Notice Paper No 13. I move -

Page 19, line 29 - To insert after the words "such conduct" the following -

but in the case of a Minister of the Crown or a member of the Legislative Council or the 
Legislative Assembly a breach of an applicable code of conduct 

The last amendment standing in my name on page 3 relates to this amendment and outlines matters relating 
to the applicable codes of conduct It will provide defmitions for a ministerial code to be adopted by 
resolution of both Houses, and for a code for members of particular Houses. 
Hon Peter Foss: You cannot move that amendment. 
Hon N.D. GRIFFITHS: I just did. 

Hon Peter Foss: In view of the last one. 
Hon N.D. GRIFFITHS: Not at an. Frankly, if the Attorney General would allow me to outline the process, 
we might proceed a little quicker. 

PETER FOSS: I oppose the amendment, which is contrary to the position previously decided. The 
amlen<lmeltlt moved previously would have taken away the possibility of this amendment It implies an 
Obic:x;ti'l'e test to be applied to everyone involved, and this amendment detracts from that objective. It is 
COIltrarv to the previous amendment Nevertheless, the previous amendment was unsuccessful, and I 

this one for the same reasons . 
. J\Dlen'cJment put and a division ca1led for. 

rung and the Committee divided. 

CHAIRMAN: Before the tellers tell I cast my vote with the noes. 

Kim Chance 
J.A. Cowdell 
Cheryl Davenport 
N.D. Griffiths 

EJ. Charlton 
Reg Davies 
B.K. Donaldson 
Max Evans 
Peter Foss 

Ayes (11) 

Hon John Halden 
Hon AJ.G. MacTiernan 
Hon Mark Nevill 
Hon Sam Piantadosi 

Noes (14) 

Hon Barry House 
Hon P.R. Lightfoot 
Hon I.D. MacLean 
Hon Murray Montgomery 
Hon N.F. Moore 

Hon J.A. Scott 
Hon Bob Thomas 
Hon Tom Helm (Teller) 

Hon M.D. Nixon 
Hon B.M. Scott 
Hon W.N. Stretch 
Hon Muriel Patterson (Teller) 
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Hon Graham Edwards 
Hon Doug Wenn 
Hon Tom Stephens 
Hon Val Ferguson 

Amendment tbus negatived. 

[COUNCIL] 

Pairs 

Hon George Cash 
Hon P.H. Lockyer 
Hon M.J. Criddle 
Hon Derrick Tomlinson 

Sitting suspended from 6.00 to 7.30 pm 

Hon N.D. GRIFFITHS: I placed on the Supplementary Notice Paper a further amendment to clause l3 

because I was concerned at the effect the drafting of this clause would have on those people who hold 

judicial office. Reference was made earlier today to the wide meaning of "judicial office" and in this Bill it 

will assume the same meaning as it has in section 121 of the Criminal Code. I understood the Attorney 

General to say that the intent of the legislation was to limit the activities of the Official Corruption 

Commission with respect to the capacity of a person who is the holder of a judicial office. If I recall 

correctly, during the debate on the short title I made the observation that notwithstanding the amendment I 

had placed on the Supplementary Notice Paper I thought there was a better method of dealing with this 

problem than simply deleting proposed subsections (3) and (4). At that time I wrote in my copy of the Bill 

the words "in that capacity" after the words "judicial office". I am pleased the Attorney General has 

indicated that he proposes to move an amendment to this clause which will satisfy my concerns. The 

amendment he proposes will corral the judiciary properly, deal with the issue about which the Opposition 

is concerned inciSively and, in appropriate modesty, adapt the tum of phrase I was going to use. In the 

light of the message I received from the Attorney General, I will not proceed down that path. 

As I foreshadowed, in light of the defeat of the previous amendment I will not move the other amendments 

to this clause in my name on the Supplementary Notice Paper. 

Hon PETER FOSS: I move -

Page 20, lines 16 to 18 - To delete the lines and substitute the following -

(3) An allegation about the conduct of a person in his or her capacity as the holder of a 

judicial office shall not be received or initiated by the Commission unless the allegation 

relates to-

I indicated in the debate on the short title that the interpretation of this clause does refer to the holder of a 

judicial office as simply that. Rather than leave it to the court to interpret it, this amendment will make it 

quite clear. This amendment will put the matter completely beyond doubt. 

Amendment put and passed. 

Clause, as amended., put and passed. 

Clauses 14 to 17 put and passed. 

Clause 18: Part n Divisions 4, S, 6 and 7 inserted -

Hon N.D. GRIFFITHS: This clause commences on page 23 of the Bill and concludes at the end of page 

34. It is not necessary for the Committee to deal with this clause in the same way that it dealt with a 

previous clause which also covered a number of pages of the Bill unless members are of a strong view that 

we should do so. However, I wish to comment on aspects of clause 18 before I deal with the amendment. 

The flfSt is an issue raised by the Police Union in a letter a copy of which I gave to the Attorney General. I 

mention it because it is from a union which represents several thousand people who will be affected by the 

terms of this Bill. It refers to the treatment of an informant being advised of the outcome of further action 

under proposed section 7HI, and the treatment of a person investigated being advised of the outcome of the 

investigation under proposed section 7HJ. I note that the union wrote directly to the Premier. 

Hon PETER FOSS: The concerns of the Police Union arose out of a misreading of the provisions of the 

Bill. It thought that paragraphs (a) and (b) of proposed section 7HJ had the word "and" between them. Of 

course, they do not; it is "or". It was querying why there was a further obligation. If a person wants to 

know about the outcome of an investigation, the commission must be satisfied that it is in the person's best 

interests. The reason it is "or" is a person may not be under investigation. If be fmds out he is being 

investigated and he gequests the information, he is entitled to be told. However, even if he does not know 

and does not request the information, and the commission considers it is in the person's best interest and it 

will not prejudice the carrying out of any further action, it can tell him of its own accord. The difference 

with 7HI is that the complainant knows there is an investigation and has the capacity to request it. Of 

course, the commission must consider whether it is reasonable in the circumstances to give the information. 

There may be circumstances in a sensitive stage of the investigation such that it may not wish to give that 

information. I understand the Police Union is happy with that. It queried why there was a cumulative test; 

there is no cumulative test and it is happy. 

Hon N.D. GRIFFITHS: The next matter relates to reports to Parliament. For the most part, it is 

discretionary compared with what the police committee envisaged with respect to an independent police 

anticorruption commission. It is inadequate. It is not responsible to Parliament. It emphasises that this 
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body is really a creature of the Executive and when the knock on the door comes, we should all be 
conscious that irrespective of the fine words which have been used, it is a creature of the Executive. 

Hon Peter Foss: Can I refer you to 7HR. 

Hon N.D. GRIFFITHS: I am aware of that. However, one of the difficulties with proposed section 7HR is 
that this Parliament is controlled by an Executive which, regrettably, does not permit those rules to be 
made. We can refer to what has occurred in the other place in previous sessions and the oft spoken of joint 
standing committee has not arisen. We are getting towards the end of this Parliament. The question of a 
committee of both Houses was raised a long time ago. Hon John Cowdell placed a motion on the Notice 
Paper of this House on mote than one occasion. I do not think the matter was debated. It is all very well 
having a provision that refers to rules being made. We can judge the future only on the evidence of the 
past. 

Hon Peter Foss: We have had problems with motions. 

Hon N.D. GRIFFITHS: I am sure we have had problems with motions. One of the problems with motions 
is that we have not been able to debate them to the extent necessary. Much of the time of the Parliament 
could have been better spent dealing with motions on Tuesdays and Wednesdays after 3.30 pm. That is a 
matter for the House. I will not reflect on how the House carries on its business because I am a member of 
the House and it is not proper that I do so. I am talking about a Parliament dominated by the Executive. 
The Attorney has pointed out to me a proposed section which is part of this clause. In the light of what has 
occurred in the past, it gives me little comfort. I move -

Page 32, line 16 - To delete "Minister instead of to" and substitute "Presiding Officer of'. 

I do not want to enter into a debate on the next amendment. However, if a House is prorogued, reporting to 
Parliament is important and reporting to a standing committee if it exists is important. We should be 
concerned about the accountability to Parliament. It is appropriate that the report should be given to the 
President in the upper House and to the Speaker in the other place. I am not concerned about reports being 
given to Ministers, rather than to the more important members of Parliament; that is, the President and the 
Speaker. 

Hon John Halden: Are you referring to proposed section 7HM? 

Hon ND. GRIFFITHS: Yes. In the case of prorogation, the President should receive the report. I do not 
see why we should be concerned about a Minister receiving it, and I am not unhappy about a Minister 
receiving a report. I know this Government wants the proposed Anti-Corruption Commission to see itself 
as one of the attacking arms of the Executive - I hope it does not occur, but I am worried it will. If this 
amendment is agreed to, the Government will be acknowledging that the ACC will be a little more than an 
arm's length away from the Executive; that at least it will have some formal responsibility when 
prorogation occurs and will acknowledge the important people in our system as being the President of the 
upper House and the Speaker in the other place. 

Hon PETER FOSS: The amendment seems not just to substitute an alternative person, by inserting the 
words "the Presiding Officer"; it appears to be quite separate in what it is about. Admittedly headings do 
not play any part in the interpretation, however this heading refers to reports to the Minister, other 
Ministers or a standing committee. This amendment goes much further. The whole proposed section deals 
with the possibility of reports by the commission to a Minister. It is not just a substitute for reports to the 
Parliament. Paragraph (b) states, "If, for any other reason, the Commission considers it appropriate to do 
so." Proposed subsection (3) talks about a report of the kind mentioned in proposed section 7HK or 7HL 
being made by the commission to another Minister or a standing committee instead of to each House of 
Parliament if, for any reason, the commission considers it appropriate to do so. 

Obviously this is a broad ranging reporting proviSion, not just confined to specifying what happens if the 
upper House happens to be unavailable. It is quite independently providing for reports to Ministers. We 
can see why it would be useful to have a report to a Minister; that is, it is expected that the report will be 
actioned eventually. It is quite possible that a parliamentary committee might be able to action it. 

Hon John Halden: You could give any report to, say, the Minister for Family and Children's Services. 
What relevance would there be in giving a report to that Minister? The Minister is unspecified in this 
clause. 

Hon PETER FOSS: Presumably, if it were not relevant to give it to that Minister, it would not be done; 
however, it might be relevant to report it to the Minister for Police, the Premier or the Attorney General. 

Hon John Halden: I concede that. 

Hon PETER FOSS: I assume it would be done only when there was an appropriate reason to give it to a 
specific Minister. Obviously it does . not mean members of the proposed ACC will wander around 
aimlessly and pick out a Minister who happens to be standing around, and then report to that Minister. 

Hon John Halden: It says that it is any Minister you like. 

Hon PETER FOSS: No. Paragraph (b) says, "If, for any other reason, the Commission considers it 
appropriate to do so." 

Hon John Halden: You said where it is appropriate to do so. Where does it talk about appropriateness? 
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Hon PETER FOSS: No, I am saying that it would not be appropriate to report to the Minister for Family 

and Children's Services, unless the matter had something to do with that portfolio. 

Hon John Halden: No. It says that it may be made by the commission to a Minister. 

Hon PETER FOSS: It may be that a member may want something done in the Department for Family and 

Children's Services. 

Hon John Halden: I am asking where it says appropriate. 

Hon PETER FOSS: Under proposed section 7HM(1)(b), that matter must be reported to the Minister who 

has responsibility for the legislation. Under the Interpretation Act that Minister is the person in whom the 

Act is vested. Proposed section 7HM(3) talks about the standing committee or another Minister. It could 

be any standing committee or any Minister, if the commission thought it appropriate. Presumably the 

commission must think it appropriate to report to a particular Minister. If it did not think that, it could not 

report to that Minister. 

Hon John Halden: Why not report to the President; he still exists? 

Hon PETER FOSS: Yes, he does; however, it is not dependent upon merely the upper House not being 

available. 

Hon John Halden: I understand that totally. Why not report to the President? 

Hon PETER FOSS: Because the commission may wish to report to a Minister. 

Hon N.D. Griffiths: Why would you? 

Hon PETER FOSS: Let us take as an example a matter dealing with Family and Children's Services. The 

commission is concerned about practices in that ministry and believes those practices should be rectified 

immediately. If it really wants to get something done about that matter at that time, it should report to the 

appropriate person who can do something about the matter; whereas if a report is made to the President, he 

will not be able to do something about it. That is even more the case if the Parliament is prorogued. 

Hon John Halden: He is still the President 

Hon PETER FOSS: I know, but what will he do? 

Hon John Halden: Table it; report it; publicise it. 

Hon Kim Chance: Or even give it to the Minister! 

Hon John Halden: What a remarkable thought. How did you work that out so quickly? 

Hon Kim Chance: And all by myself. 

Hon PETER FOSS: The commission may wish to give the report to the Minister. It may wish the Minister 

to act speedily without the matter becoming public. 

Hon N.D. Griffiths: I think we can trust the President on this. 

Hon PETER FOSS: Once the President has it, the report is public. 

Hon John Halden: We are suggesting the President can make those decisions. 

Hon PETER FOSS: No, once the President bas the docnment, it is public. 

Hon Kim Chance: That is true. 

Hon PETER FOSS: Once the President has the document and it is public, there is no choice at that stage. 

Hon N.D. Griffiths: So it can be kept secret 

Hon PETER FOSS: No. It is not that I want to keep the document secret. The commission makes the 

choice. It may very well believe it is appropriate that the Minister act before apprising the people who 

quite often may be the CQlprits. It may also be that what bas been done indicates that prosecution 

proceedings should begin. It would not be proper under those circumstances to publish all the results at 

that time; however, the commission may wish the Minister to put in place some measure to deal with the 

problem generally. 

Under those circumstances, if a report is made to the President or to the upper House, it is promptly public, 

which may be a problem in itself if it prejudices the prosecution, but it also may prejudice the capacity of 

the Minister to deal with the issue. It is not a matter within the Minister's purview to decide; it is within 

the range of the commission to decide. In a number of royal commissions, as well as the public report that 

is prepared, a private report bas dealt with those matters relating to prosecutions - and for very obvious 

reasons. One of the primary roles of the proposed ACC is to try to root out corruption by prosecution, not 

merely by publication. 

Hon Kim Chance: That was acknowledged during the royal commission into W A Inc. 

Hon PETER FOSS: That is exactly how it worked. It had a private report relating to prosecutions, which 

has never been published, and a public report. I am not predicting what the situation will be with this 

commission, but generally speaking the report will require some action by the Executive. I do not believe 
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we can take out proposed subsections (l)(b) or (3), because they are essential parts of the capacity of the 
commission to work effectively to do something about corruption and improper conduct. 

Hon N.D. Griffiths: We are dealing only with the fIrst amendment. 

Hon PETER FOSS: The fIrst amendment makes a nonsense of proposed subsection (l)(b); there cannot be 
any other reason for the commission to report to the Minister, because the Minister has been removed from 
that subsection. I can understand what the member is seeking to achieve, but I think he has missed the 
point with regard to subsecti(;m (1)(b). 

Hon N.D. Griffiths: You have missed the point, or perhaps you know the point; that is, this is an executive 
body and you want to keep it that way. 

Hon PETER FOSS: The member can say that. 

Hon N.D. Griffiths: It is true. That is how it has been in the past and how it will be in the future. 

Hon PETER FOSS: We can have that argument if we want to. I have made my point. If the member 
wants to make a political point, by all means do so. 

Hon N.D. Griffiths: You are doing so by obfuscating. 

Hon PETER FOSS: I will not prolong the argument by seeking to reply to it. 

Hon N.D. GRIFFITHS: When I dealt with this matter earlier-

The CHAIRMAN: The member will need to speak up a bit; there is an aeroplane overhead. 

Hon N.D. GRIFFITHS: That is what happens when people make the mistake of electing a Liberal 
Government - we get this aeroplane noise over Parliament House in Perth! I must say that when they 
divert the aeroplanes to Tammin or to the back of blue yonder, where some people belong, we will not have 
this sort of noise. 

The amendment seeks to delete the Minister from proposed subsection (1) and substitute the Presiding 
Officer. If the Committee did not agree with that amendment, the amendment listed as M18 would fail 
because that also seeks to substitute the Presiding Officer for the Minister. However, at the moment we do 
not need to look at the clause as a whole because we are dealing with only a specifIc part of it. Once we 
have decided that the commission should report to the President or the Speaker rather than to the Minister, 
I trust the Committee will move on and pass the consequential amendment, but there is no need to discuss 
the consequential amendment now. There is also no need to deal with proposed subsection (3), because 
that is a matter for another amendment and is a discrete area. 

The triggering event is prorogation. The signifIcance of prorogation is that the Houses of Parliament are 
not sitting. When the Houses are not sitting, the appropriate public officers are the President and the 
Speaker, not the Minister. Parliament is supreme in this State. 

Hon P.R. Lightfoot inteIjected. 

Hon N.D. GRIFFITHS: There might be some circumstances - I trust it would not occur - where there was 
no Speaker or President. 

If this House was prorogued tomorrow and this body was up and running and the following day it decided 
to present a report, it should present that report to the President and the Speaker, not to the Minister. I am 
concerned about preserving the importance of the Parliament. We should not have a situation where a 
creature of the Executive will report solely to its creator. 

Hon PETER FOSS: I must preserve the position where the commission will have the capacity to report to 
the Minister, but if the Presiding Officer were substituted for the Minister, we would not need paragraph 
(b), although that could remain if the member really wanted it; we would not need proposed subsection (2); 
and proposed subsection (3) would then read-

A report of the kind mentioned in section 7HK or 7HL may be made by the Commission to the 
Minister, another Minister or a standing committee instead of to each House of Parliament if, for 
any reason, the Commission considers it appropriate to do so. 

We would then have the situation where if the commission considered it appropriate to report to the 
Parliament, it would report to the Presiding Officer; if it considered it appropriate to report to the Minister, 
another Minister or a standing committee, it would report to those people. There would be two streams: 
The parliamentary stream, where it would report to the Presiding Officer; and the ministerial or standing 
committee stream. That would overcome the member's concern and still maintain the important point that 
the commission should have the capacity, if it considers it appropriate to do so, to report directly to the 
Minister. The clear example is where the commission did not want a public report because of pending 
prosecutions, but it believed the Minister should act promptly to deal with a matter within his department. 
I would be happy with such an amendment, because it would maintain the two streams and would 
overcome the concern of the member about the commission's reporting to the Minister rather than to the 
Presiding Officer. If either House of Parliament had been prorogued and the commission had an obligation 
to report to the Parliament within a certain time, obviously we would need to provide another person to 
whom it could report, and the amendment which I have suggested would give it that option. The difference 
is that if the commission reported to the Minister under proposed subsection (3), he would not be obliged to 
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table the report, but if it reported to the Minister under proposed subsection (1), he would be obliged to 

table it. If the commission did not have the capacity to report to the Minister under proposed subsection 

(1), what would happen thereafter would depend upon whether the Minister became aware of the fact that a 

report had been sent to the President. Presumably the President would have some mechanism within the 

House to notify appropriate Ministers, so it would just require an extra step on the part of the President to 

notify the Ministers. If that was acceptable to members opposite, I would be happy to proceed with that 

amendment. 

Hon JOHN HALDEN: I hope the Attorney will bear with me so that I can be clear about it; and if I get it 

wrong, the Attorney can tell me. If there is a report, in case (a) if either House of Parliament has been 

prorogued, may the report be given to the President? 

Hon Peter Foss: Assuming it has been revised. 

Hon JOHN HALDEN: Yes. In case (b) it can be given to a Minister? 

Hon Peter Foss: Case (b) would be deleted and we would amend proposed subsection (3) to allow for that. 

The position put in (b) would be put in proposed subsection (3), which would be renumbered (2). 

Hon JOHN HALDEN: If we are developing two streams, can we have "may"? 

Hon Peter Foss: Yes; the whole reporting system under 7HK, 7HL and 7HN is at the discretion of the 

commission. It must be. It would have thousands of things to look at. 

Hon Kim Chance: Some things it may not report. 

Hon JOHN HALDEN: I understand that. Where it says under proposed section 7HM(1) "may be made by 

the commission to the Minister" -

Hon Peter Foss: Except it is proposed to change it to "Presiding Officer". 

Hon JOHN HALDEN: That would provide two streams, Presiding Officer and Minister? 

Hon Peter Foss: The second stream is that we delete proposed paragraph (b). 

Hon JOHN HALDEN: And we go to proposed subsection (3)? 

Hon Peter Foss: Yes. 

Hon JOHN HALDEN: If we then use proposed subsection (3) as the alternative, if a report is given to the 

Minister, will that mean that the Presiding Officer would not get the report and it would not be tabled and 

become public? 

Hon Peter Foss: If that stream were used, it would not become public unless the commission then also 

reported to Parliament, which it could do. It would be the commission's choice. 

Hon JOHN HALDEN: The commission may want to do that in a segregated but stepped fashion. 

Hon Peter Foss: Yes; one report could precede it and another one be sent to Parliament which could then 

be tabled. 

Hon JOHN HALDEN: Is that potentiality covered by what we are doing now? 

Hon Peter Foss: Yes; that is my belief. 

Hon JOHN HALDEN: If Parliament is prorogued, we report to the Presiding Officer? 

Hon Peter Foss: If one wanted to report to Parliament. 

Hon JOHN HALDEN: If not, we could report to the Minister? 

Hon Peter Foss: Whether Parliament is prorogued or not. 

Hon JOHN HALDEN: If the commission is of the view that one should report to the Minister, and certain 

actions take place, and in its view the matter should be reported to Parliament, one can do that? 

Hon Kim Chance: In the same or a different form? 

Hon PETER FOSS: One may report to the Minister in detail about a prosecution that is about to take place 

and a recommendation be made that he act quickly to fix up things in his department. Even before the 

prosecution is finished - it may be the case that something was reported to the Minister in January; it is now 

July and he has not done a thing and that is wrong - one may still steer clear of talking about the details of 

the prosecution. In other words, it would be a different report, but one would be able to report to the 

Parliament that the Minister had not done anything. It has been difficult for the Official Corruption 

Commission when it has asked someone to do something which he does not do. The commission needs the 

capacity to say that someone has not done something. One may give the Minister information about the 

prosecution set out in considerable detail so that the Minister can understand the problem, recommend 

changes to how that department operates, and wait to see what he does. If prosecution takes place, a full 

report can be given to Parliament; or, without giving details of the prosecution, one may say that there is a 

problem in a ministry, it was reported to the Minister in January, nothing has happened and the Parliament 

should do something about it. 

Hon I.D. MacLEAN: My understanding is that if a report is given to the Presiding Officers, it is deemed to 
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be tabled. By bringing in two streams, although it would be rare, we may introduce a chance of a report on 
a prosecution or a recommendation on a prosecution being inadvertently handed to the Presiding Officers, 
rather than to the Minister. Would that mean one would have to allow flexibility for the Presiding Officer 
to hold on to that report and hand it to the Minister? 

Hon PETER FOSS: I hope that will not happen. 

Hon N.D. Griffiths: These things happen. 

Hon PETER FOSS: It could happen when the Parliament was sitting. It would be tabled by the Presiding 
Officers. Yes; errors could obcur. If that happened, it would be most unfortunate. 

Hon N.D. Griffiths: I think the President would say there was a draft. 

Hon PETER FOSS: I think the President would say that the report had been sent to him in error and send it 
back again. If it were sent in error, I presume it could be sent back because it should not have been sent to 
the President in the first instance. It was not an oversight that the Minister was specified. It is the intention 
through this process to have a responsible executive officer act on a report immediately. It was not with 
the intention that a report be tabled in Parliament for it to become a public document. It is one of the 
mechanisms to ensure executive action. Some, because they are public, will be passed on to the Minister 
and some will go straight to the Minister because they are not intended to be public. 

The CHAIRMAN: Perhaps Hon lain McLean's point is covered by proposed section 7HN(2). 

Hon KIM CHANCE: I have a question for the Attorney that goes back a little way to proposed section 
7HJ, which provides that a person investigated can be advised of the outcome of the investigation. I have 
always referred to this provision as the "Richard Court clause", because before he was Premier he was 
somewhat offended that an investigation was being carried out, about which he had no knowledge; he 
found out about it by accident. It appears that proposed section 7HJ will not fix the problem, because a 
person under investigation need not necessarily know that he or she is under investigation. Is that correct? 

Hon PETER FOSS: For obvious reasons, and for the same reason that the police do not always tell 
someone that he or she is under investigation. If they had to tell a person immediately he or she was under 
investigation - particularly with corruption - the opportunities for removing evidence, destroying trails, and 
generally going underground would be significant. Therefore, although it does not address the "Richard 
Court problem ", it addresses it to the extent that it is reasonable to do so. 

Hon KIM CHANCE: I return now to the amendment being debated - matters referred to a Minister from 
the investigating body. This process is well established now. The examples that come to mind fairly 
quickly are the investigations carried out under the Local Government Act and the Public Sector 
Management Act where the capacity exists to report, presumably to the Parliament but certainly to the 
Minister. I imagine that it would possibly be only to the Minister. The difficulty that arises - I have known 
this to happen on more than one occasion - is where a report has gone from the investigating body, either 
the PSMA or some other agency on behalf of local government, and the report has remained with the 
Minister. In no way could any person interested in the contents of the report know whether prosecutions 
had been recommended in the report or whether they were acted on by the Minister. That is, we are acting 
very much in the dark. That is why I was first attracted to the Opposition's proposed amendment which 
would have made that a more open process. 

Hon Peter Foss: The commission has that capacity. 

Hon KIM CHANCE: I was interested in the points made by the Attorney in answer to Hon John Halden 
when the Attorney said that if no action is taken, at least the ACC has the capacity to say to the Minister 
that something should be done. 

Hon PETER FOSS: Or to send the report to Parliament, if it thinks it should be published. It is different 
from a situation where a person has no independent right of report to Parliament. Investigators under the 
Local Government Act have no independent right of report. 

Hon Kim Chance: Nor has the PSMA. 

Hon PETER FOSS: I cannot remember. If there is no independent right it depends on whether the 
Minister reveals it. We anticipate that many of the reports under the alternative stream would not be 
tabled, and a report would be sent to the Minister because it was not intended to table it. 

Hon Kim Chance: At least there is potential for a follow-up process. 

Hon PETER FOSS: Definitely. There is a right of independent report to put the report to the Minister to 
Parliament, and the right to make another report that the Minister has not done anything with the report, if 
the contents of the report are not revealed. 

Am~ndment put and passed. 

Hon N.D. GRIFFITHS: I move -

Page 32, line 18 - To delete the words "either House of'. 

Hon PETER FOSS: Some unfortunate statements have been made that this drafting is obviously wrong. I 
disagree. There are some interesting matters relating to the effect of dissolution and prorogation of 
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Parliament. Within our Parliament we have the capacity to dissolve the lower House and for the lower 

House to expire by effluxion of time. We probably now also have the capacity for the upper House 

potentially to expire by effluxion of time, except for the requirement in the Constitution that an election be 

held, but if one were not held there would be no continuation after 22 May. However, the essential issue is 

that we differ from some of the other Parliaments. For instance, the commonwealth Senate maintains that 

it has an independent right to sit even if the lower House has disappeared. That is certainly at some 

variance with the practice in the United Kingdom. Recalling some research I have done, I believe that in 

the UK the whole Parliament is dissolved, not just the lower House. Even though the upper House 

members are hereditary peers and remain peers in between Parliaments, they are called by writ to each 

Parliament in order to be constituted as a Parliament. They are either peers in Parliament assembled or 

they are not in Parliament assembled. When dissolution of that Parliament occurs, the Parliament is both 

dissolved and prorogued. Those actions can be taken only in respect of the whole Parliament. 

It is quite true that prorogation can take place only in regard to Parliament. However, in our Parliament, 

according to the Constitution, dissolution and expiry can take place only in respect of the lower House -

when there is dissolution of the lower House, it is dissolved but the upper House is not. 

Hon P.R. Lightfoot: It is prorogued. 

Hon PETER FOSS: Normally these days - and it is the practice in most places - the Parliament is 

prorogued and at that stage the upper and lower Houses are prorogued. In fact, the Parliament is prorogued 

because there are three elements to it and at that stage the sovereign probably also is prorogued from 

carrying out its functions. However, I believe that Bills can be assented to after prorogation, so perhaps it 

does not apply to that element of the Parliament. If the Parliament is prorogued how can one of the 

elements continue to carry on its function? Perhaps a whole lot of Acts are not properly passed because 

they have been assented to when the Parliament was prorogued. It has been pointed out to me by someone 

who should know that we prorogued only the Legislative Assembly and the Legislative Council. The 

argument being made for why one must prorogue both the Legislative Assembly and the Legislative 

Council is that one can prorogue only the Parliament - one cannot prorogue bits of it. Section 5 of the 

commonwealth Constitution actually provides -

The Governor-General may appoint such times for holding the sessions of the Parliament as he 

thinks fit, and may also from time to time, by Proclamation or otherwise, prorogue the Parliament, 

and may in like manner dissolve the House of Representatives. 

As far as the commonwealth Constitution is concerned, one may prorogue only the Parliament as a whole, 

but one may dissolve the House of Representatives. Our Constitution is different. Under the heading 

"Parliamentary" in the Constitution Act it is stated-

It shall be lawful for the Governor to fix the place and time for holding the first and every other 

session of the Legislative Council and Legislative Assembly, and from time to time to vary the 

same as he may judge advisable, giving sufficient notice thereof: and also to prorogue the 

Legislative Council and Legislative Assembly from time to time, and to dissolve the Legislative 

Assembly by Proclamation or otherwise whenever he shall think fit. 

The wording of our Constitution is quite singularly different from that in the commonwealth Constitution. 

Our Constitution does not talk about proroguing the Parliament; it refers to proroguing the two constituent 

elements. I am informed by the person who has the responsibility for drawing up the proclamation that that 

is the manner in which the proclamation takes place - the Governor prorogues the upper and the lower 

Houses and not the Parliament as a whole. The Constitution Act Amendment Act goes further, in that 

section 21 provides -

Every Legislative Assembly shall exist and continue for 4 years from the day of the first meeting 

thereof and no longer; subject, nevertheless, to being sooner prorogued or dissolved by the 

Governor. 

What would happen if we dissolved the Legislative Assembly and did not prorogue the Parliament? That 

would appear to leave the upper House continuing to function. That is certainly the approach taken by the 

Senate. There are cases indicating that various of the upper Houses of Australia have taken that attitude. 

One of those was the upper House in Queensland, which took the attitude that it was not like the House of 

Lords. 

Hon N.D. Griffiths: That was a noble House, and its final act was its greatest. 

Hon PETER FOSS: I am sorry that the Clerk has missed some of my argument. 

The interesting point is that that House maintained that unless it was prorogued it continued to exist and 

continued to have the capacity to meet. To put that beyond any doubt, normal process is to prorogue the 

Legislative Assembly and the Legislative Council - because that is what our Constitution provides, unlike 

the federal Constitution - and dissolve the lower House. At that stage there are two situations: A dissolved 

lower House and a prorogued upper House. This was written knowing that we have the situation in 

Western Australia on frequent occasions where one House is prorogued and the other is dissolved. 

Hon P.R. Lightfoot: Only on the issuance of writs. 

Hon PETER FOSS: The question is when we should be able to prorogue the separate elements of 
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Parliament. We certainly can end up with one being prorogued and the other dissolved. The other question 
is whether that can be done in the first instance. In 1953, that is exactly what happened. On Friday, 9 
January 1953 the following proclamation was made-

WHEREAS under the provisions of the Constitution Act, 1889-1950, it is made lawful for the 
Governor by Proclamation or otherwise from time to time to prorogue the Legislative Council and 
to dissolve the Legislative Assembly whenever he shall think fit: Now, therefore I, the said 
Governor, in the exercise of the powers conferred by the said Act, do hereby proclaim and declare 
that the Legislative;Council shall stand prorogued as from the 15th day of January, 1953, until 
further proclamatidn, and that the Legislative Assembly shall be dissolved as from that date . 

. . . By His Excellency'S Command, 

ROSS McLARTY, 
Premier. 

GOD SAVE THE QUEEN! ! ! 

I seek leave to table the proclamation. 

[See paper No 450.] 

[Leave granted.] 

Hon PETER FOSS: That document shows that it has been done, whether or not legitimately, in this State. 
In 1953, it was proclaimed that one House be prorogued and the other dissolved. 

It is probably the better view that one must prorogue whatever there is to prorogue. It is possible to 
dissolve the lower House and then at a later stage to prorogue what remains. In other words, if the 
Legislative Council continued to exist, one could separately prorogue it. 

Hon N.D. Griffiths interjected. 

Hon PETER FOSS: Whereas I do not believe that that is correct - where one House is prorogued and the 
other is dissolved at the same time - one would get the same result by dissolving the lower House. If for 
some reason the upper House continued and that was not desirable or, more importantly, if another session 
of Parliament were necessary to call members together to meet the provisions of the Constitution that 
require a new session of Parliament each year, one would then prorogue what was left. There is nothing to 
stop that. The same result can be achieved by dissolving the lower House and subsequently proroguing the 
upper House. It is possible to have one prorogued and the other dissolved. In fact, that happens nearly 
every time we face this situation. We can certainly have a prorogation of what is left of the Parliament. 
One cannot prorogue the Legislative Assembly when it does not exist because it has been dissolved. 
However, one can certainly prorogue the Legislative Council on its own because that is all that remains. 

As I have said, it is interesting to see how the federal Constitution differs from that of the State. An 
interesting point is whether a Parliament is able to function if it has one of its limbs missing; it is rather like 
the question, how well can a body operate if it is missing its head and is that body still functioning? I am 
grateful to the Clerk because earlier on he obtained for me a number of printouts from various pUblications 
referring to the different attitudes that have been taken in different States on that particular point. It is 
certainly arguable that once one part of a Parliament has been dissolved, the rest goes. Even though we do 
not have the dissolution that occurs in the United Kingdom, where the entire Parliament is dissolved, the 
Senate has certainly stated that it can continue to exist, notwithstanding the dissolution of one part, and that 
it can still be a Parliament without the other half. In other cases it is said that it is impossible and that one 
cannot talk of a Parliament where one part of it has gone. One of the two cases dealing with that point 
came out of New Zealand and the other out of Queensland, neither of which any longer has an upper 
House. That might have been the reason why. I will read from Hanks on Australian constitutional law. At 
page 22, paragraph 1.048, he writes -

To what extent is parliament a composite institution, in the sense that one part cannot function 
unless the other parts are in existence? That is, can the upper house or the Crown perform 
legislative functions after the lower house has been dissolved or does that dissolution put an end to 
parliament as an institution? The issue arose in Tasmania in 1972, as the Australian Political 
Chronicle noted: 

The House of Assembly was dissolved but the Legislative Council continued to sit and 
attend to business. The Premier said the government was satisfied - probably on the 
advice of the Solicitor General - that there were no legal and constitutional problems in 
the Legislative Council sitting when the House of Assembly had been dissolved. He 
believed the Council had sat before following a dissolution, but he was not sure. 
Certainly no-one came up with a precedent . . . Critics of the procedure refer to the 
Constitution Act 1934 s 10, which reads, "The Governor and the Legislative Council and 
the House of Assembly shall together constitute the Parliament of Tasmania", and argued 
that when the Governor dissolved the House of Assembly the 35th parliament ceased to 
exist and that, therefore, the Council could not sit and do business alone ... 

Certainly the United Kingdom parliament cannot function once the House of Commons has been 
dissolved ... 
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I believe it is not just the House of Commons but also the House of Lords. My reason for saying that is 
that a number of cases relate to pedigrees and peerage cases and the means by which people proved 
disputed peerages. Because their ancestors did not keep their records as well as people do these days and 
letters patent would often disappear, the person proved his right to a peerage by showing a writ of 
summons to a particular Parliament. Each Parliament used to have its own writ of summons, and the peers 
would be separately called. It continues -

On the other hand, the majority of the New Zealand Supreme Court expressed the view, in 
Simpson v A-G -

That is a very well known case. 

- ... that the dissolution or expiry of the New Zealand House of Representatives did not affect the 
capacity of the Governor-General to assent to legislation, to perform his legislative function. 
Odgers believes that there is "a strong case for the view that the [Commonwealth] Senate and/or 
its committees may continue to function after a dissolution of the House of Representatives" ... 

If the Parliament ceased upon the dissolution of one of its members, it would be very hard for the Governor 
to assent to legislation because he would be performing a legislative role in doing that rather than an 
executive role. On the other hand, if it has the capacity to continue, it probably has the capacity to be 
prorogued, and certainly as far as our Parliament and Constitution are concerned, it does not provide for the 
proroguing of Parliament but of its constituent assemblies. Therefore, it was not an accident but 

. thoroughly considered. The reason I am acceding to the amendment, however, is because one can even 
accommodate that point of view by deleting the words proposed to be deleted. It still allows for one House 
to be dissolved and the other to be prorogued. The words happen to be otiose, not incorrect. 

Hon N.D. GRIFFITHS: I had considered answering in detail every point made by the Attorney General, 
but I have decided after due reflection to thank him for his most gracious concession. 

Amendment pnt and passed. 

Hon PETER FOSS: I move -

Page 32, lines 21 and 22 - To delete paragraph (b). 

Amendment pnt and passed. 

Hon N.D. GRIFFITHS: I move -

Page 32, lines 23 to 26 - To delete subclause (2) and substitute the following subclause -

(2) If a Presiding Officer receives a report under subsection (1) the Presiding Officer as 
soon as reasonably practicable shall cause that report to be laid before the relevant 
House. 

Amendment pnt and passed. 

Hon PETER FOSS: I move -

Page 32, line 28 - To insert before "another" the words "the Minister, or". 

Amendment pnt and passed. 

Hon PETER FOSS: I move -

Page 32, line 30 - To insert after "Parliament" the words "or their Presiding Officers". 

This makes it quite clear that this is an alternative stream and not merely a fallback stream. 

Amendment pnt and passed. 

Clause, as amended, pnt and passed. 

Clauses 19 and 20 pnt and passed. 

Clause 21: Part DB inserted -

Hon N.D. GRIFFITHS: I move -

Page 37, lines 5 and 6 - To delete the words "under the applied provisions". 

Page 37, after line 7 - To insert the following new subclauses-

(2) Notwithstanding subsection (1) the special investigator may direct that a hearing be 
held in public provided that the special investigator is satisfied that it is desirable to do so 
in the public interest connected with -

(a) the subject matter of the investigation; or 

(b) the nature of the evidence to be given. 

(3) Where the Commission decides to conduct a hearing itself it has all the powers, 
rights and privileges of a Royal Commission and the Chairman of a Royal Commission 
that are specified in the Royal Commissions Act 1968 and the provisions of that Act have 



[Wednesday, 10 July 1996] 3937 

effect as if they were enacted in this subsection and in tenns made applicable to the 
Commission. 

When I spoke briefly to the short title, as members will recall, I raised an issue with respect to the act of 
initiation and to the position of the so-called whistleblower, the dobber or person doing his or her duty 
because that person thinks a matter of misconduct requires external sanction. Too much is made of the 
word corruption; serious misconduct is a phrase I would prefer. In that context I make reference to 
proposed section 8J, which provides-

Any requirement! under the applied provisions or section 8H or 81 to answer questions . . . has 
effect despite any duty of secrecy or other restriction on disclosure imposed under a written law 

The primary sanction is contained in section 81 of the Criminal Code. This provision will not enable one 
to be successfully prosecuted under section 81 of the code. New section 8J covers a requirement to give 
evidence to produce documents. Under new section 8H, the commission or a special investigator carrying 
out an investigation may, by written notice, request the production of a statement of infonnation. New 
section 81 covers the entry to premises, and under the tenns of new subsection (2) a requirement exists for a 
public authority or officer to make available to the commission such facilities as are necessary. In each 
case the giving of infonnation to the commission, its officers or the special investigator is a requirement of 
one sort or another. The initiating action is on the part of the commission. Under which new section is the 
initiator protected, and on what tenns will that protection exist? I am wedded to the notion that somebody 
who does his duty is protected. 

Hon Peter Foss: It is under new section 7H. 

Hon N.D. GRIFFITHS: That gives me great comfort. The amendments raise the issue of whether and to 
what extent there is to be openness in the conduct of hearings. The amendments should be read together to 
give meaning to what the Opposition seeks to achieve. The stance of the Australian Labor Party is to 
enhance the openness of the process. The ALP suggests that the wording in the amendments strikes the 
appropriate balance in all the circumstances, particularly given the imperative that those opposite seem to 
place on perceived public opinion. I do not think we should be governed by public opinion, but should take 
on board proper policy. I appreciate the balance the Government is endeavouring to strike. However, my 
party is of the view that that balance is not achieved in this clause and that what is proposed in these 
amendments is more appropriate to the circumstances in which Western Australia finds itself in 1996. 

Hon PETER FOSS: I do not agree to the amendments. I understand the logic; I think we have all 
canvassed the logic. The provisions in this Bill are powerful and the ways they affect the rights of the 
individual already have the potential to cause concern. I would be hesitant to take this further step. The 
benefits would be small and the hazards would be large. In any assessment of cost benefit, the cost is too 
high for the benefits that will result. 

Amendments put and negatived. 

Hon N.D. GRIFFITHS: I move -

Page 40, lines 26 and 27 - To delete subclause (2). 

This amendment relates to the question of legal and professional privilege not applying to a public 
authority or a public officer in that capacity. In raising the matter in the short title I pointed out that further 
explanation than had been given to date was required. I accept that in the debate on this measure the 
Attorney General pointed out that this Bill dealt with public officers and that this was an action of a public 
officer. Something in this provision makes me very cautious about touching it. My initial argument -
although not necessarily one of substance, but one of caution - was that I am unsure of the provision's 
ramifications. If the amendment creates a problem, the ACC can tell us about it in one of its reports. It 
may deal with matters retrospectively. In that case, we can fix the problem. Tampering with legal 
professional privilege ignites an orange light. The onus is on the Attorney General to indicate why this 
clause is necessary; if a good reason exists, I need to hear it. To claim that the Bill relates to public officers 
and their conduct is not sufficient. 

Hon PETER FOSS: Page 2-5 of the appendix to the Royal Commission into Commercial Activities of 
Government and Other Matters report, part n, recommended in relation to evidence given to the proposed 
commissioner for the investigation of corrupt and improper conduct -

... legal professional privilege should not be maintainable by any public official, or government 
department or agency in relation to the perfonnance or purported perfonnance of a statutory 
power or function. 

Interestingly, this recommendation was picked up almost word for word by the Commissioner for the 
Investigation of Corrupt or Improper Conduct Bill. The relevant clause read -

... legal professional privilege shall not be maintainable by a public official or public authority in 
relation to the perfonnance or purported perfonnance of a statutory power or function. 

The Independent Commission Against Corruption Act also contains such a provision. The Commission on 
Government recommended against the waiver, and a difference of opinion tends to arise in these matters. 
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However, in the Royal Commission into Commercial Activities of Government and Other Matters the 
Government waived the legal professional privilege as far as the Crown was concerned. If inquiries are 
conducted by the Crown into the Crown, does it make sense that the Crown should be defeated by a claim 
on its behalf? The amendment lacks logic. Admittedly the Crown has many manifestations, but it seems 
strange for someone to ask himself to hand something over, and then to say to himself, "I will not hand it 
over; I claim legal professional privilege." 

Hon N.D. Griffiths: Is this a Cabinet secret? 

Hon PETER FOSS: That is what the member is saying. It is bizarre to have privilege against a person 
providing the information. The amendment will delete proposed section 8K(2), which reads -

Subsection (1) does not apply to any privilege of a public authority or a public officer in that 
capacity. 

In dealing with a question of corruption and public moneys which are expended on legal opinion to a 
public authority, it is strange to claim that privilege be maintained. The logic behind legal professional 
privilege does not apply in this case. 

Hon N.D. GRIFFITHS: I continue to be concerned about this provision. I thank the Attorney General for 
his explanation. Legal professional privilege is not a privilege for lawyers, but for clients, and that is the 
pertinent point. If a public authority or officer has done something wrong, the authority or the officer 
should not be able to disguise activities by pleading legal professional privilege. 

The fact that a royal commission, long since ceased, made a recommendation to waive privilege, that the 
provision was included in the CICIC Bill, and that the ICAC legislation contains such provision is neither 
here nor there - it is a list of opinion, and I want to know the reasons for its inclusion. The Commission on 
Government is on the other side of the ledger. I thank the Attorney General for crystallising my opinion on 
this matter. To use the old phrase, it is not a lawyer's privilege, but that of the client about which we are 
concerned. I have no difficulty with the notion in this amendment; in fact, I would be interested in 
extending it in this day of privatisation and government outsourcing. I would be interested in a 
requirement for the many private lawyers who present stupid cases against the Commonwealth 
Government on the native title legislation to inform the ACC of the basis of wasting a great deal of public 
money on such a futile claim. The Attorney General will say that this is a political point, so it is. 

Amendment put and negatived. 

Hon N.D. GRIFFITHS: I move -

Page 40, after line 27 - To insert the following -

SL. Nothing in this Act shall be taken to affect the rights and privileges held in 
accordance with the Parliamentary Privileges Act 1891. 

I have already spoken on this matter and I shall summarise my position rather than expand upon it. I have 
heard the Attorney General's response and I disagree with him. 

Hon Peter Foss: You agree with the intent but not the interpretation. 

Hon N.D. GRIFFITHS: I certainly agree that measures such as this should not override parliamentary 
privilege. I hope, expect and pray that the Attorney's view is correct, but I have a strong doubt about that. 
If the Attorney General is wrong, great harm will be done. If the view I advance is wrong, no harm will be 
done. With the greatest of respect to the Attorney General, his argument regarding the fisheries Bill and 
other like legislation is incorrect, and I understand that my colleague Hon Kim Chance wants to deal with 
that matter in detail. I merely wish to point out by way of summary that the expression "written law" is 
pretty obvious. It is not a matter of conjecture; it is something that does not really need the assistance of 
those provisions of the Interpretation Act which enable judges to look at parliamentary debates. 

Hon Peter Foss: It does not mean that at all. 

Hon N.D. GRIFFITHS: I am giving my view by way of summary. I said that "written law" is fairly certain 
in its meaning. I have already said that it does not matter whether I am wrong, but if the Attorney is 
wrong, it will matter. The provisions of the Interpretation Act and the recent experience in the United 
Kingdom with the Pepper v 8art case give a practical view of how the application of common law is dealt 
with in practice. I refer the Attorney to the summary of the common law in Australia in the fourth edition 
of Statutory Interpretation in Australia. 

Hon Peter Foss: I mentioned that in my response. 

Hon N.D. GRIFFITHS: It supports my position. I reiterate that if I am wrong, it does not matter. I accept 
that what the Attorney said is arguable, but he could be wrong and if he is, he will put us at the mercy of a 
creature of the Executive which operates in secret and is composed of appointees of the Executive. No 
doubt they are honourable people and no doubt the people they appoint will be honourable. The Attorney 
mentioned the word "zealots" in referring to special investigators and the need to have a rein on them. If 
the Attorney is wrong, he will do the institution of Parliament grievous damage. I invite him to accede to 
the amendment. Some of my colleagues will contribute to the debate on this amendment and I give notice 
that this is an amendment which the Opposition intends to divide on. 



[Wednesday, 10 July 1996] 3939 

Hon KIM CHANCE: This is a simple amendment, but if Hon Nick Griffiths is wrong in his understanding 
of the effect of proposed sections SH and SI, it does not matter. However, if the Attorney General is 
wrong, it will pose a real threat to one of the guarantees of democracy in our system of Parliament; that is, 
parliamentary privilege and the right to those forms of confidentiality. 

Hon John Halden: The Attorney's position is arguable, but it cannot be guaranteed. 

Hon Peter Foss: I will guarantee what will happen if this amendment is passed. It is more dangerous than 
the possibility of my being ""10ng. 

The CHAIRMAN: Order! Every member has the opportunity to speak on this amendment. 

Hon KIM CHANCE: I did appreciate the interchange because it will shorten my initial contribution. I am 
anxiously waiting to hear the Attorney's reason that this form of amendment is not suitable and another 
form of amendment might be more desirable. 

My concern springs from the obvious and I do not wish to cover what was raised in the second reading 
debate. Proposed section SH(5) states that a request under subsection (1), which deals with the powers of 
the special investigator to require information, must be complied with despite any rule of law. From my 
reading of the legislation "any rule of law" can be taken to include the Parliamentary Privileges Act. I am 
interested to note the words of the Attorney General's second reading speech which differed from the 
second reading speech delivered in the other place. 

Hon Peter Foss: Is that the only clause you are relying upon? 

Hon KIM CHANCE: I am concerned about all of proposed section SH. Proposed subsection (5) states -

A request under subsection (1) must be complied with despite any rule of law -

Hon Peter Foss: I suggest the member read on. 

Hon KIM CHANCE: It continues -

- which, in proceedings in a court, might justify an objection to compliance with a like request on 
grounds of public interest. 

It could be interpreted to include parliamentary privilege. 

Hon Peter Foss: It is well known what an objection on the grounds of public interest is. It is called 
executive privilege. If the Government wanted it to deal with parliamentary privilege, the Bill would have 
said so. Where does it say anything that is unqualified? 

Hon KIM CHANCE: I may have chosen to place more importance on proposed subsection (5) than the 
other subsections. I come back to proposed subsection (1), which states that a special investigator may 
request a public authority or public officer, which includes members of Parliament, to produce a statement 
of information. Proposed subsection (2) outlines how that request must be specified. Proposed subsection 
(3) is irrelevant and proposed subsection (4) is the penalty provision. 

Hon Peter Foss: No, it is not. Read it. 

Hon KIM CHANCE: It states that a person who fails, without reasonable excuse -

Hon Peter Foss: Yes, "without reasonable excuse". The member keeps leaving out the words which make 
the difference. 

Hon KIM CHANCE: The basis of the Attorney's argument is-

Hon Peter Foss: It totally destroys your argument. It is not necessary to rely upon that. However, having 
read that the member totally destroys his argument. 

Hon KIM CHANCE: For the sake of the record, proposed subsection (4) which includes the words 
"without reasonable excuse" contains the impact of the Parliamentary Privileges Act. 

Hon Peter Foss: It even contains privilege against self-incrimination, legal professional privilege and 
executive privilege. 

Hon KIM CHANCE: That is fine. Proposed section SI refers to the power to enter premises and again the 
matter of privilege is raised. 

Hon Peter Foss: Where? 

Hon KIM CHANCE: Proposed section 81 reads -

(1) For the purposes of carrying out an investigation, the Commission or a special investigator 
may at any time enter any premises occupied or used by a public authority or public officer in that 
capacity and -

(a) inspect the premises and anything in or on them; and 

(b) take copies of any documents in or on the premises. 

Would the Attorney General like me to go on? 

Hon Peter Foss: The member should refer to proposed subsection (3). 
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Hon KIM CHANCE: Subsection (3) refers to the ground of public interest. Is it the ground of public 
interest that set aside the question of parliamentary privilege? 

Hon PETER FOSS: We have to remember that whenever these things are said, usually we do not need to 
refer to the reservations of legal privilege, executive privilege, privilege against self-incrimination and 
certainly parliamentary privilege. If one wanted to remove those things one normally had to use express 
words. In various places in the Bill some of those privileges have been eliminated by express words. 
Earlier we dealt with the question of legal professional privilege. We have quite specifically dealt with that 
by the express words of the Bill saying that there is no legal professional priVilege. We have also, in the 
two subclauses to which Hon Kim Chance referred, dealt with the question of what is called executive 
privilege or more modernly described as the ground of public interest. It used to be known more generally 
as executive privilege. The basic rule of construction is that Parliament is not bound, unless one comes out 
and says expressly that it is. One has to say Parliament is caught by this. If that is not said, Parliament is 
not caught by it. I mentioned the Fisheries Act because we do not say in there that Parliament is not caught 
by it, for the good reason that we know perfectly well that unless one says expressly that Parliament is 
caught by it, it will not be overruled. 

Hon Kim Chance: I like it better the way it was done in the Fisheries Act than in here; I can make sense of 
the Fisheries Act. 

Hon PETER FOSS: That may be so. 

Hon A.J.G. MacTiernan: Didn't the Bropho case-

Hon PETER FOSS: No, that is the Crown. The Bropho case said that the Crown is no longer the monarch 
on a horse, because the Crown has many manifestations which are of a commercial rather than a sovereign 
nature. Even then it did not totally abrogate that as far as the Crown was concerned. It restricted it to those 
cases in which the Crown was not acting in its sovereign nature. However, nobody is suggesting that 
Parliament has reached that state. The rule is that unless one expressly says it, we do not have it. The Bill 
of Rights, in particular, is not to be set aside lightly by accident. One does not amend the Bill of Rights -

Hon John Halden: I remember a royal commission that flicked it out the window. I happen to have been 
involved in it It went behind decisions of this place and decisions that you chaired and flicked them out 
the window. 

Hon PETER FOSS: I understand the Leader of the Opposition's personal sensitivities on the matter. 

Hon John Halden: I think you may. With the $3m that you paid to get me, I think you may. 

Hon PETER FOSS: I will not respond because I would like to keep the debate somewhat more related to 
this Bill. One does not lightly set aside any privilege -

Hon John Halden: Hang on! A royal commission in which I was involved very lightly through it out the 
window. 

Hon PETER FOSS: I will not debate that with the Leader of the Opposition. 

Hon John Halden: You are saying it cannot happen. 

Hon PETER FOSS: No. We are talking about rules of construction and the Leader of the Opposition is 
saying that we should construe this Bill so as to say it impinges on parliamentary privilege. 

Hon Kim Chance: It could. 

Hon PETER FOSS: We are talking about rules of construction. What courts do in any case, as opposed to 
the rules of construction -

Hon John Halden: That was not a court. It might have been kangarooish! 

Hon PETER FOSS: I realise that. Let us leave the Leader of the Opposition's sensitivities alone while we 
deal with the question, which is the construction. 

Hon A.J.G. MacTiernan: You cannot say something cannot happen when it has. 

Hon KIM CHANCE: I will not go into that except to say that I think a valid point has been raised if we 
take emotions out of it, bec$luse this is an example of a quasi-judicial function, if that is how we might 
describe a royal commission, in which the Bill of Rights and parliamentary privilege were set aside. There 
is a cogent argument to show that that happened. The point is only raised in this context because people no 
longer have the confidence that they had that the Bill of Rights is regarded with any great favour by all 
judicial standards. 

Hon Peter Foss: All that shows is that the Bill of Rights, without any amendment to it whatsoever, might 
be capable of being ignored. It does not indicate that this Bill has any effect on the Bill of Rights. 

Hon KIM CHANCE: The Attorney in his response referred to the Fisheries Act and quoted three 
paragraphs of section 49B(1) of that Act. Section 49 of the current Fisheries Act, the Fish Resource 
Management Act -

Hon Peter Foss: The original Fisheries Act was notorious for its draconian powers. If we really wanted to 
set up a draconian ACC, we would give it the powers of a fisheries officer! 
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Hon KIM CHANCE: That is why I was interested when the Attorney identified those powers. The point 
the Attorney made was that paragraphs (b), (c) and (d) of section 49B(1) of that old Act prescribed fairly 
wide powers, but did not protect parliamentary privilege in doing so. They were -

(b) refuse to allow a search to be made which is authorised by or under this Act; 

(c) refuse or neglect to comply with a requirement lawfully made by an inspector; 

(d) refuse to give information when lawfully required by an inspector or give false or 
misleading information to any inspector; 

\ 

The Attorney made the valid point, even if perhaps light-heartedly, that parliamentary privilege is not 
protected in any of those paragraphs and nor is there any mention in the Act that parliamentary privilege is 
not affected. However, the first subparagraph, "refuse to or neglect to comply with a requirement lawfully 
made by an inspector", makes the point clear to people -

Hon Peter Foss: What they happen to know is that a parliamentary committee had information about the 
commission of offences under the Fisheries Act. 

Hon KIM CHANCE: That is the point I am trying to make. The law in the Fisheries Act requires that it is 
not an offence unless the request is made lawfully. 

If a request were to be made of a member of a select committee looking into fishing, that would not be a 
lawful request. 

Hon Peter Foss: It would be, if it overruled parliamentary privilege. 

Hon KIM CHANCE: It could not overrule parliamentary privilege. 

Hon Peter Foss: It does not mean that at all. 

Hon KIM CHANCE: If the request were made to a member of the select committee on fishing, it would 
not be a lawful request. 

Hon Peter Foss: Why? It would, if it was seen to be pre-eminent over the Parliamentary Privileges Act. It 
is a question of which of the two Acts has precedence. That is what we have been talking about all along. 

Hon KIM CHANCE: It seems clear enough to me. It is not a legal request unless it is lawfully made. 

Hon Peter Foss: It is, because you accept that unless something specifically is said about the Fisheries Act 
having priority over the Parliamentary Privileges Act, the latter Act applies. 

Hon KIM CHANCE: That is not my view. I went through the parts of the Fisheries Act specifically 
mentioned by the Attorney General last night. The first point is interesting and the third is almost the same 
as the first point. The second point relates to the refusal to allow a search to be made which is authorised 
by or under the legislation. I take the point made by the Attorney General about that. There is no question 
about whether that is a matter that is not lawful with regard to another Act. Proposed section 81(3) says 
that the powers conferred by this proposed section may be exercised despite any rule of law. 

Hon Peter Foss: Read on. You keep stopping too early. You can make anything right if you leave out half 
the words. 

Hon KIM CHANCE: Fair enough. I accept that. I do not believe the three subclauses which the Attorney 
General cited -

Hon Peter Foss: I suggest that I should develop my argument now to clarify matters. 

Hon KIM CHANCE: I will conclude by saying that it seems to me the way the Fisheries Act is written 
means another law must be considered because the words "lawfully made" are used. 

Hon PETER FOSS: I hope I am not seen to be too precious about this, but I believe I must develop this 
argument. 

Hon John Halden: It is never a word we would use with you, Attorney General. 

Hon PETER FOSS: I want to develop this argument fairly fully because it is difficult. If members lose the 
thread on the way through, it will be hard to follow. 

Hon A.J.G. MacTiernan: So we must listen in silence boys and girls. 

Hon PETER FOSS: That is why I said I hope I am not being too precious on this matter. It sounds a bit 
precious, but it is a difficult issue. 

Hon John Halden: We are used to it; please just get on with it. 

Hon PETER FOSS: I am not saying it is an easy argument. 

Hon AJ.G. MacTiernan: The Minister for Transport is not here, so you can use two-syllable words. 

The CHAIRMAN: Order! 

Hon PETER FOSS: We are dealing with a question of statutory interpretation. Over a period the courts 
have said that a number of rights are not to be abrogated by accident; there must be clear words to do so. 
Among those are the abrogation of legal professional privilege; executive privilege; parliamentary 
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privilege; and the right against self-incrimination. There are varying degrees to which the court will look 

to see the expressness of the way in which that is done. Probably the toughest to satisfy is parliamentary 

privilege. The basic rule of interpretation is that Parliament is not affected, unless it is expressly said to be. 

We pass Bill after Bill-

Hon John Halden: I am pleased to say that we now agree on something. 

Hon PETER FOSS: - in which it is not said that this clause does not apply to Parliament. Everyone knows 

it does not, because that is the basic rule of interpretation. There are a number of other rules of 

interpretation. In this Bill we have dealt with each of the three things I have mentioned, other than 

parliamentary privilege. We have dealt expressly with executive privilege; legal professional privilege; 

and the right against self-incrimination. Each of those is dealt with in the Bill in differing ways. 

Sometimes the rights are preserved; sometimes they are not. I will give an example of one where there is 

some express preservation as well as some express overruling; that is, proposed section 8H which states -

In carrying out an investigation, the Commission or a special investigator may, by written notice, 

request a public authority or public officer to produce a statement of information. 

That is an authority given to request. Proposed subsection (2) says that the request must specify what is 

wanted. Obviously that does not impinge upon parliamentary privilege; it merely gives a person the right 

to request and to put some qualifications on that request. Proposed subsection (3) says that a request may 

specify a person or class of persons who may satisfy the request. Again that is purely permissive as to the 

request that can be made. It does not become a power until proposed subsection (4). According to 

Hohfeld, it would not be called a power. Under proposed subsection (4) some teeth are given to this 

provision. Proposed subsection (1) merely provides for the right to make a request and some disability 

follows only after proposed subsection (4), which states -

A person who fails, without reasonable excuse, to produce a statement as requested under this 

section commits an offence. 

The words "without reasonable excuse" definitely preserve all the privileges; that is, legal professional 

privilege, executive privilege and the right against self-incrimination. They are definitely preserved by 

those words. Proposed subsection (5) overrules one of the known privileges. It states -

A request under subsection (1) must be complied with despite any rule of law which, in 

proceedings in a court, might justify an objection to compliance with a like request on grounds of 

public interest. 

The words that matter are "on grounds of public interest". It is not on the ground of legal professional 

interest or parliamentary privilege, but only on the ground of public interest. That is the only right that is 

expressly overruled. Proposed subsection (4) preserves all the privileges. Proposed subsection (5) 

specifically says "on grounds of public interest". 

Hon Kim Chance: Can you tell me what the grounds of public interest means? 

Hon PETER FOSS: It means executive privilege. 

Hon Kim Chance: For how long hx; it had that meaning? Who is supposed to know this? 

Hon PETER FOSS: I do not know, but it has certainly been for a long time. I cannot remember when it 

was first claimed. I do not know how far back it goes. 

Hon Kim Chance: I ask these questions because I have never heard of the two being put together, and I 

suppose that is the case for most members. 

Hon PETER FOSS: Has the member never heard of executive privilege? 

Hon Kim Chance: I have heard of that term, but not in connection with public interest. To me, the two 

mean something entirely different. 

Hon PETER FOSS: I refer to Law of Privilege by McNicol, published by the Law Book Company 

Limited. Public interest immunity is covered in chapter 7. The introduction states -

The doctrine of public interest immunity operates in a manner similar to the privileges of legal 

professional privilt?ge and the privilege against self-incrimination in that it prevents the 

compUlsory disclosure of relevant evidence in court proceedings and in proceedings before other 

bodies having the power to coerce the giving of evidence. For this reason it has been previously, 

but inaccurately, referred to as Crown privilege. 

Hon A.J.G. MacTiernan: Are you saying this is the equivalent of executive privilege; it is public interest? 

Hon PETER FOSS: It is the new terminology for it. It used to be called crown privilege. The following 

references are given -

Duncan v. Cammell, Laird & Co. Ltd [1942] A.C. 624 at 641 per Lord Simon .... Rogers v. 

Home Secretary [1973] A.C. 388 (the term Crown privilege "is wrong and may be misleading", at 

400 per Lord Reid; "is not accurate", at 406 per Lord Pearson ... 

The question of crown privilege is also dealt with in Sankey v Whitlam. The book refers to -
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Reg. v. Lewes Justices'; Ex parte Secretary of State for Home Department ... the expression 
"Crown privilege" was criticized as wrong and possibly misleading. The decision in Conway v. 
Rimmer ... did more than merely decide that an objection validly taken to the production of a 
document on the ground that it would be injurious to the public interest is not conclusive ... 

Hon AJ.G. MacTiernan: Can we clarify this? Earlier in your dissertation you outlined the various forms 
of immunity. You used the term executive privilege. Are you saying executive privilege equals public 
interest equals crown privilege? 

Hon PETER FOSS: Yes. 

Hon AJ.G. MacTiernan: The reference to "grounds of public interest" is a reference to public interest 
immunity? 

Hon PETER FOSS: Exactly. 

Hon AJ.G. MacTiernan: It is not exactly. 

Hon PETER FOSS: It used to be called crown privilege or executive privilege, and it was a well known 
term. However, the term has been modified to "public interest immunity" because it actually goes further 
than that term might otherwise suggest. Public interest immunity can be claimed under a number of 
headings, and they are set out in chapter 7 of McNicol's Law of Privilege. It is a well known head of 
pri vilege. We are not inventing terminology for the purpose of the Bill to refer to a concept which is new. 

Hon AJ.G. MacTiernan: But you are not actually using that terminology. 

Hon PETER FOSS: That is what the terminology is now called. The rule is: Relevant evidence must be 
excluded from a court or other body having the power to coerce the giving of evidence if its disclosure 
would be prejudicial or injurious to public or state interest. 

I would find it extremely difficult to say that this is not a known category of privilege and immunity, 
because it is a well known category of privilege. 

Hon Kim Chance: It is well known by 1 per cent of the community, and that is my concern. It is nothing 
more - and you have demonstrated it - than a legal in-phrase for which the fashion may change in 50 years 
and people will have to try to read the Bill as it is written now. Why does it not say what it means? 

Hon PETER FOSS: It does say what it means. 

Hon Kim Chance: It does that only if you know the esoteric terminology. 

Hon PETER FOSS: I happen to know, and the people who will be interpreting it happen to know. 

Hon Kim Chance: It was not written for you. 

Hon PETER FOSS: It was written to be interpreted by courts, among other things. I do not intend to write 
a dissertation on public interest immunity simply because Hon Kim Chance does not happen to know the 
term. It is a term that is known. We could have a schedule to the Bill to tell people the meaning of public 
interest immunity. 

Hon Kim Chance: That would be a good idea. 

Hon PETER FOSS: Okay; I look forward to the amendment. 

Can we return to the important argument -

Hon Tom Helm: Get on with it, Minister! 

Hon PETER FOSS: I said at the beginning of the debate that I will treat this debate seriously and I will 
treat amendments seriously; I hope I have proved both of those matters to members present. Members 
opposite have raised what they say is one of the most serious questions. I will give it the most serious 
attention. 

Hon John Halden: You will never be forgiven for that "best person for the job" comment. In today's 
debate, that was the clanger. 

Hon N.D. Griffiths: There will be many clangers. 

The CHAIRMAN: Order! Let us heed the advice. Let the Minister get on with it. 

Hon PETER FOSS:. Proposed section 8H could not be more clearly confined to merely abrogating public 
interest privilege, crown privilege or executive privilege. That is plainly what it does. When the Bill is in 
such clear terms restricted to one well known kind of privilege, it would be stretching the interpretation of 
the Bill extraordinarily to extend it to any other kind of privilege. More importantly, the Bill deals 
specifically with particular privileges which are further down the line than parliamentary privilege, but it 
says nothing about parliamentary privilege being abrogated; so how on earth can we have a Bill which 
deals specifically with lesser kinds of privilege, but which does not mention another kind of privilege 
which we all know has to be dealt with specifically, and say that somehow or other it is dealt with? 

Quite plainly the Bill contains provisions dealing with members of Parliament where parliamentary 
privilege does not apply. If the people turned up and wished to search a member of Parliament's premises, 
it might be that there was no conflict between that and parliamentary privilege, because in most cases they 
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would be dealing with a criminal matter. Therefore, it is not surprising that the Bill does not deal with 
parliamentary privilege, because the conflict between parliamentary privilege and these words does not 
arise. 

Hon Kim Chance: But if the cackers in the freezer were a select committee's -

Hon PETER FOSS: The member would then claim parliamentary privilege. I need refer only to the 
learned report of the Chairman of the Select Committee of Privilege Concerning Documents Obtained and 
Retained by the Royal Commission into Use of Executive Power, Hon Kim Chance, which I read last 
night. I am sure Hon Kim Chance will be familiar with that report, because he wrote it. 

Hon Kim Chance: It is my bedside reading every night! 

Hon PETER FOSS: The essence of that report is that a claim of privilege cannot prevent people from 
carrying out a search, but as soon as those people came in, the member would put up his hand and say, "I 
claim privilege", and that is the stage when it would be resolved. A member cannot prevent the search-

Hon John Halden: I understand that well. 

Hon PETER FOSS: - but he can prevent it from going ahead without his claiming that privilege. The 
privilege must be claimed, and that has then to be subject to some form of adjudication. The Bill does not 
state that a claim for privilege cannot be made. No term in the Bill states that it absolutely impinges on 
parliamentary privilege. I do not have a problem with that, and I am pleased to say that I am supported by 
people whose opinions are useful to have, such as crown counsel, the Crown Solicitor and parliamentary 
counsel, who have read the Bill with regard to this matter and have formed the view, separately from me, 
that the Bill does not even purport to interfere with parliamentary privilege. Of course we can put up 
circumstances where what can be done under this proposed section has the possibility of giving rise to a 
conflict between parliamentary privilege and what is stated here, but the same applies to the Fisheries Act. 

Hon AJ.G. MacTiernan: This Bill deals with the conduct of members of Parliament, and with any 
abundance of caution the Attorney should want to make it absolutely clear -

Hon PETER FOSS: I do not agree. Of course the Bill deals with members of Parliament. If it involved a 
crime, there would be no privilege. It is likely that there will be circumstances where this Bill and 
parliamentary privilege will be at variance and there will be a collision, but if the Criminal Code - which 
deals with corruption of parliamentarians - says that people can go into the premises and seize documents 
under a warrant, then they can go in and seize those documents, and if the member of Parliament puts up 
his hand and claims parliamentary privilege on some of those occasions, he will not be successful because 
the matters that we are dealing with are matters of crime as opposed to matters where he is entitled to claim 
privilege. The fact that there may be collisions does not mean that the intent of this Bill is to repeal 
parliamentary privilege. Not one jot of evidence has been put up to show that the intent of the Bill is to 
impose upon parliamentary privilege. The intent is clearly not to impose upon parliamentary privilege. 
There is certainly nothing to show the intent necessary to satisfy the rules of interpretation with regard to 
the abrogation of parliamentary privilege and the application of the Bill to the Parliament. 

More importantly, the suggestion that we put it beyond doubt is extremely dangerous, because once we put 
in an Act of Parliament what is sugpsted in this amendment, we would have to ask why is it in this one -

Hon AJ.G. MacTiernan: Because it deals with members of Parliament. 

Hon PETER FOSS: So does the Criminal Code. So does the right to issue warrants. 

Hon AJ.G. MacTiernan: It is not specifically addressed towards members of Parliament. 

Hon PETER FOSS: The inevitable question is whether it will then be a matter of parliamentary enactment 
that it must be specifically stated that something does not affect parliamentary privilege if there is some 
possibility of a clash between the two. No express words in this Bill do that. The Opposition is saying that 
even though there is no express words, we should expressly say we should. Once we put these things into 
this sort of legislation we must look at why it is not in other legislation. One of the other rules of the 
interpretation of Statutes is that Parliament does nothing without intent; it does not enact futilely. It puts 
something in because it is necessary. 

Hon AJ.G. MacTiernan: We know what you are saying. 

Hon PETER FOSS: There must be others close to it. Why is it not in those? There are only two possible 
places to make that statement; one is in the Parliamentary Privileges Act where there may be a privilege 
similar to the Freedom of Information Act or the Equal Opportunity Act. It may be said as a rule of 
interpretation. In other words, we may put what I understand to be the rule of interpretation into the 
Parliamentary Privileges Act. If we are to put that rule anywhere we put it in the Parliamentary Privileges 
Act and say that this Act is not to be overruled except by enactment of the Parliament specifically referring 
to the Parliamentary Privileges Act by name and expressly, not impliedly, amending its provisions. 
Another reason not to put it in this Bill is the way the Commissioner for the Investigation of Corrupt and 
Improper Conduct Bill deals with it. 

Hon John Halden: We are not dealing with that. 

Hon PETER FOSS: That is true and everyone remembers that. It is very good to know that I am being so 
carefully attended to. 
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Hon John Halden: I need to vomit! 

Hon PETER FOSS: The other legislation it may be put in is the Interpretation Act. The better one is the 
Parliamentary Privileges Act. I do not believe that I or the other people who have considered the matter are 
wrong. No-one has pointed me to an express provision which repeals parliamentary privilege. I can see 
where we have specifically dealt with everything but parliamentary privilege, and the issues raised are 
clearly related to public interest privilege. I cannot see a risk. The biggest risk would be to put in this 
amendment because then we must consider every legislation that does not expressly deal with 
parliamentary privilege. That would be a very unwise thing to do. If we are talking about cost and benefit. 
which is an appropriate matter, the cost in this one is enormous. The very thing members are worried 
about will be the conclusion it is drawn to. Members asked why I made the statement in the second 
reading speech. I did not particularly want to make it in the second reading speech, but a statement in the 
second reading speech which confirms the interpretation does not have the effect of an amendment. 

Hon JOHN HALDEN: It seems to me that proposed section 8J puts the issue in absolute terms. In my 
naive, lay, belief it is an absolute statement about what we are doing. I understand that parliamentary 
privilege in this State is statutorily based on the Parliamentary Privileges Act of 1891 and I think the 
Parliamentary Papers Act of the same time. This is an absolute statement based on statutory law. One of 
the express functions of this corruption Bill is to consider members of Parliament. An absolute statement 
impacting on statutory law, on which the privileges Act is based, is referring to members of Parliament. I 
have listened to what the Attorney General said and agreed with some of it and I understand the argument 
he presents in that area. 

Hon A.J.G. MacTiernan: We give him a B plus for administrative law. 

Hon JOHN HALDEN: To my naive mind proposed section 8J contains statutory law implications for 
privileges, and this Bill impacts on and looks at the functioning of members of Parliament. 

Hon Kim Chance: Not just members of Parliament. Proposed section 8J has a greater significance. 

Hon JOHN HALDEN: Maybe this is marginally befuddled but I do not claim to be a lawyer. My 
understanding of the Interpretation Act is that it in some way impinges on privilege itself. Privilege 
originally was absolute. One could not go behind the privilege of this place to look at what was said or to 
understand what was said here. It was sacrosanct. 

Hon Peter Foss: It did not exist. 

Hon JOHN HALDEN: It was unquestionable. Having established the original point that privilege was 
absolute, then the Attorney General made a statement in the second reading speech about the need to 
protect privilege, with which he said he disagreed and I understand that. 

Hon Peter Foss: Yes. 

Hon JOHN HALDEN: The Government, not the Attorney General himself, surely saw some need to 
protect the privilege of members; that is why the statement was made. 

Hon Peter Foss: We were requested to do it. 

Hon JOHN HALDEN: The Attorney General was not requested. I have read that section of the Hansard 
from the other place. The Premier, under pressure of an amendment from the Government said he would 
make that statement in Committee and said that whoever it was - he did not name the Attorney General - in 
this place would refer to it in the second reading speech. 

Hon Kim Chance: Geoff Gallop said that it would have no effect on the Interpretation Act because 
members of the other place were in Committee. It is a matter of policy; therefore, it must said in the 
second reading speech. The Premier then said it would be included in the second reading speech in the 
Legislative Council. 

Hon Peter Foss: It was included because of the perception in the House that it was necessary, not because 
the Government thought it was necessary. I would hate to be condemned for responding to someone else's 
concerns. 

Hon JOHN HALDEN: It was included because people were concerned that there was an impact on the 
absoluteness of privilege which had already been eroded by the Interpretation Act, and in order to assist a 
judge at a future point to interpret what I have alleged under proposed section 8J to be an absolute impact 
on members of Parliament. Why would the Government do it, if there were not concern or a necessity for 
clarification? 

Hon Peter Foss: Obviously if someone is concerned, and that concern is justified, we cannot ignore it. 

Hon JOHN HALDEN: We are concerned! 

Hon Peter Foss: I accept that. 

Hon JOHN HALDEN: I am concerned about the absoluteness of proposed section 8J. The Attorney 
referred to the expressness of intention, and the expressness of intention in proposed section 8J is very 
clear: Statutory law in every phase is overridden. Parliamentary privilege in this State is not based on 
common law. 
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Hon Peter Foss: I refer the member to the Freedom of Information Act and the Equal Opportunity Act. 
They expressly deal with all forms of law and overrule them, but we know it does not apply in the 
Parliament. 

Hon JOHN HALDEN: I concede that, but we must be assured that this issue will not be overruled by this 
Bill. 

We have talked about the privileges of members of Parliament. I am also concerned about what happens 
when papers are to be collected but a parliamentary officer, not a member, is asked to produce those 
papers. Can we be assured that this Bill will not compel that? Under the Attorney's proposition we can 
claim privilege, but then the problem is if we allow the Supreme Court to go behind privilege to interpret 
what we meant - if it chooses to do that. Would that guarantee us the protections we are used to, 
particularly bearing in mind the absoluteness of this clause? 

Hon PETER FOSS: The important point is that we have been through a number of proposed sections 
revoking particular privileges. 

Hon John Halden: We want you to revoke one privilege. 

Hon PETER FOSS: To give an example, I refer to section 8 of the Freedom of Information Act which 
reads -

(1) Access to documents is to be given under Parts 2 and 4 despite any prohibitions or 
restrictions imposed by other enactments (whether enacted before or after the commencement of 
this Act) on the communication or divulging of information, and a person does not commit an 
offence against any such enactment merely by complying with this Act. 

(2) Subsection (1) applies in respect of any enactment (whether enacted before or after the 
commencement of this Act) unless the enactment is expressly stated to have effect despite this 
Act. 

I refer also to section 12 of schedule 1, which deals with contempt of Parliament or court, and reads -

Exemptions 

Matter is exempt matter if its public disclosure would, apart from this Act and any immunity of 
the Crown-

(a) be in contempt of court; 

(b) contravene any order or direction of a person or body having power to receive 
evidence on oath; or 

(c) infringe the privileges of Parliament. 

That is related to the person who gives the exemption. To that extent, one might argue to the contrary. 

Hon John Halden: We are looking for that sort of guarantee. If we had that sort of guarantee, we would 
end this debate instantly. 

Hon PETER FOSS: I cannot give that guarantee because I believe the amendments proposed by the 
Opposition -

Hon John Halden: It is similar; I concede that. 

Hon PETER FOSS: I do not think that it can be done. I refer now to schedule 2 of the Freedom of 
Information Act which states that the Legislative Council and the Legislative Assembly are exempt 
agencies. First, I do not believe anything there impinges on the rights of Parliament. Secondly, I do not 
believe we can put in place anything here that does not raise a possibility that because we have not 
expressly dealt with the Parliament we are able to make that alteration without impinging on the rights of 
Parliament in other Acts. 

Hon JOHN HALDEN: Ultimately we will experience the numbers, but it gets back to the point where 
Hon Nick Griffiths began: If the Attorney is wrong, there will be significant implications -

Hon Peter Foss: If you are wrong, there will be too. 

Hon JOHN HAI..:DEN: To put this provision in every Act - and there are 300 to 400 of them - would not 
bother me. 

Hon Peter Foss: Then put it in the Parliamentary Privileges Act. 

Hon JOHN HALDEN: I am happy to contemplate that, and to do that; or we could have a consequential 
parliamentary privileges Bill -

Hon Peter Foss: I said at the beginning that if you want to do this, that is the place to do it. 

Hon JOHN HALDEN: We do not have such a Bill before us. The Government controls this place -

Hon Peter Foss: Opposition members are worried about it; I am not. 

Hon JOHN HALDEN: That is what we are talking about, but we would like to resolve it in this Bill. 
However, if the Attorney wants to introduce another Bill right now, we will entertain it. The other issue is 

--
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the significance of the Attorney's mistake versus our mistake. I do not think that the Attorney's mistake 
will be anywhere near as significant as ours. 

Hon Peter Foss: If you are wrong, your mistake would apply to every other Act of Parliament. Mine 
would apply only to this one. 

Hon JOHN HALDEN: We do not accept that it is there, and that is the problem. To use the Attorney's 
words, it must be "stated expressly". All we want is for it somehow to be stated expressly; then it will be 
resolved once and for all. I do not think for one second that the Attorney is being contrary or 
argumentative because he dQes not believe what he is saying. There are moments when I believe that about 
the Attorney, but this is not one. The Attorney believes he is correct. The difficulty is that the significance 
of this must be resolved to everyone's satisfaction. I hope we may be able to achieve that end this evening, 
otherwise we may well leave here with a significant minority being somewhat disappointed. 

Hon PETER FOSS: I have tried to accommodate the member, but my view remains the same: We cannot 
make that change without affecting the general meaning of that clause' across all legislation, and I do not 
believe that that is a wise thing to do. We are jeopardising far too many Acts of Parliament. If we wish to 
make the rule of interpretation clearer than it is now, we need to amend the Parliamentary Privileges Act. 
It would be unwise to say that we intend expressly to affect the privileges of Parliament when that is not in 
the Bill. We have dealt with lesser privileges, and mentioned them by name, yet we are saying that we 
believe we can impliedly impinge on the privileges of Parliament, notwithstanding the fact that all the rest 
are dealt with by name. 

Hon JOHN HALDEN: The Attorney General has not necessarily convinced me, but will he give an 
undertaking that in the spring session we will amend the Parliamentary Privileges Act to accommodate his 
point of view? 

Hon PETER FOSS: I cannot give that undertaking because obviously that matter would have to go to 
Cabinet. Perhaps I can ask for a similar undertaking from the Opposition that if the Government were to 
introduce such an amendment it would be passed through both Houses of Parliament. 

Hon John Halden: Yes. 

Hon PETER FOSS: It is much easier being in opposition. 

Hon KIM CHANCE: I thank the Attorney for his patient explanation. 

Hon John Halden: Although not convincing. 

Hon KIM CHANCE: I would have been happier had it been otherwise. I am still concerned that we have 
this term "grounds of public interest". It means something now and it has meant something else 
previously. A ruling has been given that it has been wrongly interpreted previously and that it says 
something that it does not mean. It makes me believe that it is nothing more than an "in phrase" and used 
in that esoteric sense among legal practitioners. In 50 years hence it may have another meaning altogether. 
There is no guarantee that the law itself, the black and white print, will remain the same. So, we will have 
a law that is open to interpretation according to the fashion of the day, which might take it to mean 
something entirely different. It is very dangerous when the law does not say precisely what it means. 

Hon John Halden: How do you think lawyers get rich? 

Hon KIM CHANCE: One of the things that has occurred in recent years - and this Government can be 
justifiably proud of continuing this process - is that our legislation is generally easy to read. All of us 
appreciate that when we read commonwealth legislation. 

Hon Peter Foss: Or New South Wales legislation. 

Hon KIM CHANCE: I do not have to do that very often, but occasionally I have to read commonwealth 
Acts. That is one of the reasons I made a career choice to come into the state arena rather than the federal 
arena. Although I get a little confused in the State Parliament from time to time, I would be totally lost all 
the time in the Commonwealth Parliament. 

We have made huge steps during the past two or three Administrations in making laws easier to read. That 
makes it even more disappointing when we start relying on what is to me an esoteric phrase. The Attorney 
has demonstrated that the same phrase has already had two different meanings in law, and there is no 
guarantee that it will not have another meaning in the future. Can we not try to make the law say what it 
means so that people can exercise that common entitlement to be able to pick up the laws of their State and 
be able to understand them? 

Hon PETER FOSS: If this clause causes some concern for the Leader of the Opposition, I draw his 
attention to section 8A(3), which was inserted in the Act in 1994 at the suggestion of a select committee of 
the lower House. 

Hon John Halden: That explains everything - you can never trust them. 

Hon PETER FOSS: The membership of the committee included Hon Ian Thompson, chairman; Mr Bill 
Thomas, deputy chairman; Mr Bob Bloffwitch; Mr Hendy Cowan and Mr Kobelke. The legislation 
provides -

This section has effect despite any duty of secrecy or other restrictions on disclosure imposed 
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under a written law, whether enacted before or after the commencement of section 9 of the Acts 
Amendment (Official Corruption Commission) Act 1994, and a person who complies with this 
section does not commit any offence by reason of that compliance. 

We have been arguing about this for a little while, but it is in the Act already. The sky has not fallen in and 
no-one has suggested it has affected parliamentary privilege. I realise that that is purely a debating point, 
but I draw attention to the fact that it is already in the Act. 

Amendment put and a division called for. 

Bells rung and the Committee divided. 

The CHAIRMAN (Hon Barry House): Before the tellers tell I cast my vote with the noes. 

Division resulted as follows -

Hon Kim Chance 
Hon J .A. Cowdell 
Hon Cheryl Davenport 
Hon N.D. Griffiths 

Hon B.K. Donaldson 
Hon Max Evans 
Hon Peter Foss 
Hon Barry House 
Hon P.R. Lightfoot 

Ayes (10) 

Hon John Halden 
Hon A.J.G. MacTiernan 
Hon Mark Nevill 
Hon J.A. Scott 

Noes (13) 

Hon I.D. MacLean 
Hon Murray Montgomery 
Hon N.F. Moore 
Hon M.D. Nixon 
Hon B.M. Scott 

Pairs 

Hon Graham Edwards 
Hon Doug Wenn 
Hon Tom Stephens 
Hon Val Ferguson 

Amendment thus negatived. 

Hon Bob Thomas 
Hon Tom Helm (Teller) 

Hon W.N. Stretch 
Hon Derrick Tomlinson 
Hon Muriel Patterson (Teller) 

Hon George Cash 
Hon P.H. Lockyer 
Hon M.J. Criddle 
Hon EJ. Charlton 

Hon JOHN HALDEN: I accept the situation that now confronts us but, if it is possible, I would still like 
the situation to be as crystal clear as I can get it. I have a novel approach to try to achieve that end. Does 
the Attorney General believe that the commission or any person acting under the Bill's authority is in the 
same position as a tribunal as defined in the commonwealth Parliamentary Privileges Act 1987, a copy of 
which I hand to the Attorney General? Having read that, can he confirm that defined in that Act, in 
sections 12 to 16, are the privileges that we have now protected and that they will be immune? The 
commonwealth Parliamentary Privileges Act has been considered by the House of Lords as a particularly 
reasonable interpretation of the privileges of members. On that basis all I want to do for the record is to 
have the Attorney General confirm that if there were a challenge to our immunities, those are the sorts of 
immunities we could expect as members of this House. I have a second part to the question, which is why I 
ask this. 

Hon PETER FOSS: I cannot enact the commonwealth Parliamentary Privileges Act by my words. 
Privileges are set out in our privileges Act rather than the commonwealth privileges Act. I refer the 
member to an earlier select committee which I chaired and which referred to and spoke favourably of the 
commonwealth privileges Act. There is general agreement that the commonwealth privileges Act, if not a 
codification, at least sought to set out the law on privileges fairly accurately; I think it does. I cannot say 
that the commonwealth Act is the statement of the law. The statement of the law is contained in our Act. 
The interesting thing about our Act is that we have the privileges of the House of Commons from time to 
time, so if the privileges of the House of Commons were to change, notwithstanding how accurately the 
commonwealth Act might represent how they currently are, ours would change. 

Hon JOHN HALDEN: I understand that this is probably an unfair question to dump on the Attorney 
General in the way in which I have done it, but that does not stop me. 

Hon Peter Foss: No, I noticed. 

Hon JOHN HALDEN: It never has. Generosity in political manoeuvres has never been a great hallmark of 
my career. If we accept that that is a reasonable interpretation of the immunities we should expect, if our 
immunities were to come into conflict with the powers of the commission which we are now discussing or 
anyone connected with it, could we expect that the Attorney General or the Government would 
immediately introduce legislation to ensure that the privileges of this Parliament were upheld? 

Hon PETER FOSS: That is a difficult one. 

--
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Hon John Halden: It should not be. 

Hon PETER FOSS: It is, because it is up to this Parliament to assert its privileges. It has not been for the 
Executive to assert the privileges of the House. There has been a continuing role between the courts and 
the Parliament to decide where parliamentary privilege lies. One of the things that the commonwealth 
Parliamentary Privileges Act does is to ossify for all time parliamentary privilege. Certainly parliamentary 
privilege as interpreted by the House and the courts from time to time has undergone change over a period 
of years, irrespective of legislation, because it is a developing area of law. If I believed that the 
commission incorrectly ass~rted a right which I did not believe it had and that the House would gain some 
benefit in dealing with it by legislation, I would act. 

I agree with the Leader of the Opposition's earlier point that people can get things wrong with this Bill. He 
gave the example of someone he thought had got it wrong without there being a Bill involved. The usual 
rules would apply that any Government would follow: If a court made a decision or somebody acted in a 
way that I thought was contrary and that it would be assisted by an amendment to the Act, of cQurse I 
would consider doing that. Each case would have to be looked at on its merits as to whether it was correct 
or incorrect, whether it was consistent with the proper development of the law of parliamentary privilege, 
or whether action by this House would be a better way of enforcing it. It is usual for courts to decide 
whether there is parliamentary privilege and then for the House to decide the ambit of that parliamentary 
privilege. Generally speaking, it would be appropriate for the House to seek to enforce its privilege. We 
might end up with a stoush between the House and the ACC, but that is the usual way. 

Hon John Halden: I have never felt greatly confident of that. 

Hon PETER FOSS: That is the normal way it is done. It is not normal for the Executive or the Parliament 
through legislation to deal with this. It is normally dealt with through its own processes and we enforce it 
as it is. We believe that the law is clear, and we enforce it as it is. We do not pass Acts to reinforce Acts of 
Parliament. Around the time of Edward I to Edward ill Parliament had very short Statutes of about one 
section with four or five lines. 

Hon John Halden: Bliss! 

Hon PETER FOSS: There is a lot to be said for some of them. We have got ourselves into a bind where 
we get into hugely prescriptive detail. Parliament simply passed a law to say such and such was abolished. 
At the next Parliament they would say, "At the last Parliament we said that such and such was abolished; 
now we really mean it." They continued to pass Acts like that where they might refer to three or four 
previous Statutes in which they had abolished something, and they complained that nobody had complied 
with them. The process in the original Parliaments was that if the King wanted money, the Parliaments 
said in Statutes that they had some complaints they wanted fixed up and that if he did something about 
them, they would give him the money. 

Hon Kim Chance: Logs of claim? 

Hon PETER FOSS: They were very much like that. That style ceased many years after that. Nowadays, if 
a law is passed, it is enforced. It may need to be imprOVed in places. The Parliament should act in its 
capacity as the one with the justiciability on questions of privilege. If we used that as ordinary process and 
we still saw there to be a mischief, I would see it as appropriate to introduce legislation. However, there is 
not a special category to bring in new legislation. 

Hon KIM CHANCE: Now that the Opposition has accepted the Attorney General's argument about 
parliamentary privilege and the impact of new section 8J, may I take it that the same arguments would 
apply to secrecy provisions under some commonwealth Acts; for example, the official secrets legislation 
and some of the requirements of the defence legislation? Would they have the same guarantees of 
precedence over this legislation if a conflict arose? 

Hon Peter Foss: The commonwealth laws are not written laws by virtue of the Interpretation Act. A 
written law is a written law of this State. Even if it were a written law and a conflict arose, section 109 of 
the Constitution would apply. 

Hon KIM CHANCE: Provisions exist also in this jurisdiction's Statutes that require secrecy; for example, 
the confidentiality provisions of the Family Court, although there are state laws on that matter, and the 
Public Sector Management Act. That would cover, for example, an officer of the Department for Family 
and Children's Services. What is the effect of new section 8J specifically, and this Bill generally, on the 
confidentiality provisions of an officer working within that department? Any employee possessing that 
type of information, which can be highly personal and confidential, has a duty for the rest of his life to 
maintain confidentiality. 

Hon PETER FOSS: I am glad Hon Kim Chance gave an example in the Department for Family and 
Children's Services and not in the Family Court because that court involves difficult constitutional matters. 
Western Australia tends to duplicate the secrecy provisions of the ,Family Law Act and the Family Court 
Act. In a case dealing with the wearing of wigs and gowns it was held that constitutionally in the Western 
Australian Family Court lawyers could not be required not to wear wigs and gowns because that was a 
matter to do with the procedure of the court and was a matter for Western Australian law - not a matter of 
commonwealth family law. I have always been a little concerned to know whether the secrecy provisions 
in the Family Law Act are matters of family law or matters of publication, process and so forth. The 
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Department for Family and Children's Services does not have those added complications. It would 
overrule those secrecy provisions. 

Hon KIM CHANCE: If the Anti-Corruption Commission was investigating a person, could it ask an 
employee of Family and Children's Services for the file of another person if it believed it might assist it 
with its inquiries into that person? Having accessed that file, could the Anti-Corruption Commission 
publish all or some of that file? 

Hon PETER FOSS: This is precisely why the reports are discretionary and why sometimes reports are to 
the Minister or another Minister. Members must recognise that a tremendous amount of information will 
be obtained by the ACC that it would be improper to publish. 

Hon Kim Chance: Absolutely. 

Hon PETER FOSS: The only people who will be in a position to make that decision will be those who 
hold the information; that is, the ACC. Many responsibilities are cast on the ACC, but one of its serious 
responsibilities is to decide when it should and should not make a publication. 

Clause put and passed. 

[Resolved, that the House continue to sit beyond 11.00 pm.] 

Clauses 22 to 27 put and passed. 

New clauses -

Hon KIM CHANCE: I move -

Page 10, after line 22 - To insert the following new clauses -

Section SA inserted. 

10. The principal Act is amended by inserting after section 5 the following

Police Anti-Corruption Division 

SA. (1) A Division of the Commission to be called the Police Anti-Corruption Division 
is established. 

(2) The Governor shall nominate one of the three members appointed under section 5 
(2) to constitute the Division established by subsection (1) of this section. 

(3) The member nominated under subsection (2) shall be designated as the Member in 
Charge of the Police Anti-Corruption Division. " 

Section SB inserted. 

11. The principal Act is amended by inserting after section 5A the following -

* Functions of Member in Charge of Police Anti-Corruption Division 

SB. (1) The Member in Charge of the Police Anti-Corruption Division may -

(a) investigate issues of corrupt conduct and serious misconduct by police; 

(b) make recommendations about police procedure, if an investigation has 
exposed procedures which have the capacity to create opportunities for 
corrupt behaviour; 

(c) 

(d) 

develop anti-corruption strategies and education programs within the 
Western Australian Police Service; and 

in relation to the matters referred to in paragraphs (a), (b) and (c) of 
this subsection - perform all the functions of the Commission provided 
for in section 6F of this Act. 

(2) In subsection (1) -

(a) Corrupt conduct is any conduct of any person (whether or not a police 
officer) -

(i) that may contravene section 60 or 61 of The Criminal Code or 
any provision of Chapter xn, XllI, XVI, XX, XXVI, 
XXXVII, XL, XLI, XLII, XL VIA, XLVII, XLIX, LV or 
LVIII of The Criminal Code; and 

(ii) that constitutes, could constitute or involves serious 
misconduct as defined in this section. 

(b) Serious misconduct is -

(i) any conduct of any person (whether or not a police officer) 
that adversely affects, or could adversely affect, either directly 
or indirectly, the honest or impartial exercise of official 
functions by any police officer or police authority; 
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(u) any conduct of a police officer or former police officer that 
constitutes or involves the dishonest or partial exercise of any 
of his or her official functions; 

(ill) any conduct of a police officer or former police officer that 
involves a breach of trust; or 

(iv) any conduct of a police officer or former police officer that 
involves the misuse of information or material that he or she 
has acquired in the cause of his or her official functions, 
whether or not for his or her own benefit or for the benefit of 
any other person, 

and which constitutes a disciplinary offence or reasonable grounds for 
dismissing or otherwise terminating the services of a police officer. It 

Section 5C inserted 

12. The principal Act is amended by inserting after section 5B the following -
.. Powers of Member in Charge of Police Anti-Corruption Division 

5C. (1) In performing his or her functions under section 5B the Member in 
Charge of the Police Anti-Corruption Division shall eujoy all the powers 
conferred on the Commission under this Act 

(2) Where the Member in Charge of the Police Anti-Corruption Division 
determines to conduct an investigation under section 5B(a), the Member shall 
have all the powers, rights and privileges that are specified in the Royal 
Commissions Act 1968 as appertaining to a Royal Commission and the 
Chairman thereof. 

(3) This section does not derogate from any power or immunity as they apply 
to investigations under Part IIB of this Act 

(4) Not withstanding anything in this section, a serving police officer in the 
Western Australian Police Service shall not be engaged within the Police Anti
Corruption Division in any capacity. tI 

Section SD inserted 

13. The principal Act is amended by inserting after section 50 the following -
tI Duties of Member in Charge of Police Anti-Corruption Division 

SD. Unless otherwise provided in sections 5A, 5B or 5C, in relation to the 
carrying out of his or her functions under section 5B the Member in Charge of 
the Police Anti-Corruption Division is bound by all the duties and process 
appertaining to the Commission under this Act including the provisions of Part 
II Divisions 4,5,6 and 7. .. 

All the talking required on these new clanses, despite their considerable length, probably was done 
yesterday and today; indeed, the issues involved were debated extensively last night Despite some of the 
sophistry by the Attorney General and others, the select committee inquiring into corruption in the Western 
Australia Police Force made undoubted recommendations for a separate police antiCOmIption unit. The 
task is simply too large for a single body. Most of yesterday's argument related to functional rather than 
operational matters. The Opposition's proposal for the operation of the police anticormption division is 
outlined in these new clauses. 

Proposed section 5B outlines the logical way in which this division should operate. A member of the 
commissiou will be designated as the person in charge of, and with responsibility for, the police 
anticorruption division. Under the Bill as it stands no single person has such responsibility. It is a 
nameless responsibility mixed up with the rest of the functions of the restructured Official Corruption 
Commission. Proposed section 5B will give some policy development direction not available to the OCC 
management. Proposed section 5B(1)(c) provides that the person in charge of the police anticormption 
division, as part of his duty, will develop anticormption strategies and education programs within the 
Western Australia Police Service. The proposed subsection outlines a policy role. I will not argue the case 
all night as it has been well established and supported. by the Select Committee on the Western Australian 
Police Service. 

Hon PETER FOSS: I am pleased to be able to agree entirely with the member: All that needs to be said on 
these proposed sections has been said. Hon Kim Chance is in favour of them; I am against them. Like the 
member, I do not intend to repeat the arguments canvassed. 

New clauses put and a division called for. 

Bells rung and the Committee divided. 

The CHAIRMAN: Before the tellers tell I cast my vote with the noes. 
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Hon Kim Chance 
Hon J.A. Cowdell 
Hon Cheryl Davenport 
Hon ND. Griffiths 

Hon B.K. Donaldson 
Hon Max Evans 
Hon Peter Foss 
Hon Barry House 
Hon P.R. Ligh1foot 

[COUNCn..] 

Ayes (11) 
Hon John Halden 
Hon AJ.G. MacTIeman 
Hon Mark Nevill 
Hon Sam Piantadosi 

Noes (13) 

Hon ID. MacLean 
Hon Murray Montgomery 
Hon N.F. Moore 
Hon MD. Nixon 
Hon B.M. Scott 

Pairs 

Hon Graham Edwards 
Hon Doug Weun 
Hon Tom Stephens 
Hon Val Ferguson 

New clauses thus negatived. 
Title put and passed. 

Report 

Bill reported, with amendments, and the report adopted. 

Third Reading 

Hon J.A. Scott 
Hon Bob Thomas 
Hon Tom Helm (Teller) 

Hon W.N. Stretch 
Hon Derrick Tomlinson 
Hon Muriel Patterson (Teller) 

Hon George Cash 
Hon P.H. Lockyer 
Hon MJ. Criddle 
Hon EJ. Charlton 

BON PETER FOSS (East Metropolitan - Attorney General) [10.50 pm]: I move -
That the Bill be now read a third time. 

I thank all members for participating in this debate and I welcome the very positive way in which it was 
conducted. Their contributions have given all members a firm understanding of the legislation. It has 
certainly been one of the most useful debates in which I have participated, both in the quality of the 
contributions by members who participated in it and all members' genuine interest, and I hope members on 
both sides feel as I do. 

BON A.J.G. MacTIERNAN (East Metropolitan) [10.51 pm]: I particularly thank the Attorney General 
for making available to the Opposition for the purpose of this debate the red line Act. It has certainly made 
it easier for the Opposition to follow and participate fully in the debate. It seems to me that this should be 
the standard practice with all legislation. There can be no rational reason that the OppoSition cannot be 
afforded that capacity to have the Bill in a digestible form. 
BON JOHN HALDEN (South Metropolitan - Leader of the Opposition) [10.52 pm]: I will not make any 
political statements about this Bill. 
Hon ND. Griffiths: You might provoke the Attorney General. 
Hon JOHN HAlDEN: Exactly. This has been a debate of significance. All participants clearly 
understood the issues and the Attorney General has shown a new degree of preparedness to assist the 
Opposition to understand the legislation, believing all the time that it was worthwhile with respect to the 
quality of the output. While the Attorney General, the Government and the Opposition might differ about 
the process in which this Bill should have advanced through this House, I still believe that the Attorney 
General was wrong and this House could have used the opportunity to refer the Bill to the appropdate 
committee. I do not propose to move a motion that the House do that now. 
There was an enormous difference in the quality of debate here compared with that in the other place. The 
main difference- was that this House debated the policy of the Bill clause by clause. While members on 
both sides of the House took the occasional opportunity to score political points and engage in the odd bit 
of character assassination, which is what one expects from a House of Parliament, the legislation was 
improved. I am still not convinced that it has been improved as much as it could have been. Nor am I 
convinced of the Attorney General's argument about privilege. However, I accept the will of the House on 
that issue. A genuine degree of cooperation was shown by the Government, and Hon Alannah MacTtem:an 
alluded to one aspect of that. Members have shown what can be done in a House of Parliament when there 
is genuine cooperation to advance their respective views and, at the end of the day, produce legislation 
which is better than it was when introduced into this place. All members should be congratulated for that 
outcome. 

Question put and passed. 

Bill read a tbird time and returned to the Assembly with amendments. 
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ELECfORAL LEGISLATION AMEND:MENT Bll.L 

Introduction and First Reading 

Bill introduced, on motion by Hon N.F. Moore (Minister for Parliamentary and Electoral Affairs), and read 
a first time. 

Second Reading 

BON N.F. MOORE (Mining and Pastoral- Parliamentary and Electoral Affairs) [10.55 pm]: I move -
That the Bill be now read a second time. 

It is necessary from time to time to review and update the State's electoral legislation. This Bill is about 
some good, sensible housekeeping. It will formally extend disclosure of political donations and 
expenditure into this State's Electoral Act. It will bring informality provisions in voting for the Legislative 
Assembly in line with those for the House of Representatives. I will now turn to those amendments to the 
Electoral Act which could generally be described as sensible housekeeping. I acknowledge the practical 
advice from the Acting Electoral Commissioner and her predecessor. 

A new section 15A will formally enable the Electoral Commission to require of those people employed as 
officers under the Electoral Act to make a formal declaration of their political neutrality. This is not a new 
practice. Over the years, it has been part of the safeguarding of the integrity of the electoral process that 
such declarations be made. However, it has been drawn to the Government's attention that this innocuous 
practice contravenes the Equal Opportunity Act and that declarations of neutrality could not be sought for 
the conduct of the next state election. The Bill also amends this Act to ensure that officers employed 
within the Electoral Act are exempt from this provision. 

Section 63 of the Electoral Act is amended to ensure that the formal office of clerk of the writs is held by 
the Electoral Commissioner by virtue of his or her office. This will ensure that a situation cannot arise 
through oversight where an Electoral Commissioner, on retirement, may remain cleik of the writs. At the 
same time, it is sensible to ensure that the Deputy Electoral Commissioner is automatically deputy clerk of 
the writs until he or she ceases to hold the appointment. 
A deposit of $100 as a nomination fee has become outdated and, for most candidates, it is a trivial amount 
A deposit should not be so large as to deter any genuine candidate, but it should be large enough to serve as 
a reminder that standing for Parliament is not a trivial or frivolous matter. An increase to $500 is not 
excessive and makes something of a contribution towards the cost of an election when the candidate has 
been unable to secure 10 per cent of the vote in a Legislative Assembly seat and 5 per cent of the vote in a 
Legislative Council region. These hurdles are not altered. The cheque for deposits will now be made out 
in favour of the Electoral Commissioner rather than the individual returning officer. 

The next series of amendments enables official paper for use in the printing of ballot papers to include not 
only watermarked paper, but also paper incorporating other security features. This recognises the fact that 
modem technology enables the same security to be achieved without the need to order vast stocks of 
expensive watermarked paper. Ballot papers printed on official paper will not require initialling by the 
presiding officer. This change also involves the removal of the obsolete section 127(b) which requires 
ballot papers to be exhibited, folded by the elector so as to disclose the initials of the presiding officer, to 
an electoral officer before being placed in the ballot box. I doubt whether members and experienced 
scrutineers were aware of that provision. An amended section 112 will remove the current requirement for 
a returning officer to sign all copies of the electoral roll to be used in an election. This practice is time 
consuming and unnecessary. 
The new section 140A of the Electoral Act will follow the change to the commonwealth Electoral Act 
made in 1984 which enables votes to be counted as formal when a mistake has been made in numerical 
sequence. Currently, a number of electors in the Legislative Assembly, especially those disdaining the use 
of a how-to-vote card in a sitnation where there are several candidates, have had their votes invalidated 
through errors in numerical sequence even though their first preference was totally clear. The greater the 
number of candidates on a Legislative Assembly ballot paper, the greater the incidence of these genuine 
errors. The new provisions for informal votes in the Legislative Assembly follow exactly those applying in 
elections for the House of Representatives. This change should not be confused with optional preferential 
voting which operates in Queensland and New South Wales. Electors will still be required to till in all 
squares, or all but one square, which is what currently applies, otherwise their vote will be informal. 
However, some votes will exhaust as they will cease to be valid once a break in numerical sequence occurs. 
This liberalised provision for formality will apply only for the Legislative Assembly. 

Electors have the option of ticket voting for the Legislative Council and therefore have no need to risk 
making an error by numbering the whole regional ticket The Western Australian Electoral Commission 
already employs computerised counting for ballots that it conducts for various organisations where large 
numbers of candidates nominate and proportional representation applies. The keying in of each ballot 
makes the task of filling subsequent casual vacancies through count backs far easier. It makes sense to 
apply this technology to elections for the Legislative Council, where the counting of ballots is a slow and 
laborious process, and where ballot papers must be stored and recounted when a casual vacancy occurs. It 
is therefore proposed through the amendment of section 146 of the Electoral Act to enable the counting of 
votes by "automated means". This is specified as "involving the use of a computer". The amendments 
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guarantee the right of scrutineers to inspect the keying-in process just as they would witness the counting 

of ballot papers. 

The Western Australian Electoral Commission will no longer need to make provision for the storage of 

ballot papers, as the information from the count will be stored on disk and be available for recounting any 

casual vacancies. It is hoped that honourable members recognise the value of the savings that will result 

when the time for counting Legislative Council results is significantly reduced from the current three 

weeks, and staff costs are reduced for later recounts. Candidates will be under less pressure to find 

scrutineers for a long counting process. It is simply responsible to make use of technology that is effective, 

and that will put the Western Australian Electoral Commission in a leading national role in the use of 

electoral technology. 

A series of amendments to section 156 of the Electoral Act will streamline the process of collecting fmes 

from those people who fail to vote on election day and who do not wish to dispute this but to pay their fme 

as quickly as possible, as indeed they would pay a parking fine. Here also we are following the example of 

the commonwealth Electoral Act. Electors will no longer have to go through a process of offering an 

excuse and then subsequently being fined. They will simply send in their $20, saving their time and a great 

deal of postage costs. I emphasise that those voters who believe that they had a valid reason for failing to 

vote, such as illness, will still be able to state why they should not incur a fine. Those people with a 

principled objection to compulsory voting will still have their day in court, if this is what they want This 

Bill in no way canvasses the principles of voluntary versus compulsory voting. The Government believes 

that while we have a system of compulsory voting, its penalties should be administered in the simplest and 

most efficient form. 

The Government has looked again at the Electoral Amendment (political Finance) Act as the basis for a 

sensible disclosure regime. It has not been practical to proclaim this legislation in its current form. The 

Act contains separate provisions dealing with government travel and publicatious. Part 3 of this Bill 

commences by an amendment to section 2 of this Act enabling the section of the Act dealing with 

disclosure to be separately proclaimed from those dealing with publications and travel. The priority in this 

legislation is to ensure that those sections of the Electoral Amendment (political Fmance) Act dealing with 

disclosure are made workable. The other sections are under review, but do not necessarily belong with 

amendments to the Electoral Act 

While no official disclosure legislation operates under the Western Australian Parliament, a strict 

disclosure regime already operates on the same political parties that contest Western Australian elections. 

This is becanse these parties operate under the commonwealth Electoral Act with its comprehensive 

disclosure provisions. These provisions received a major overhaul in the last Commonwealth Parliament, 

consequent on the report of an all party committee, and are unlikely to face major change for some time. 

The amendments in part 3 of this Bill bring the political finance Act provisions in line with those of the 

commonwealth Electoral Act They also ensure that all candidates, including those running as 

Independents or for any purely state-based political party will be subject to disclosure. It must be 

remembered that this entire part of the Electoral Amendment (political Finance) Act is simply a 

mechanism for amending the Electoral Act. 

Section 4 of the Act is amended to ensure that definitions are compatible with those in the commonwealth 

Electoral Act, and that there is greater clarity so that expenditure after a state election may be disclosed. 

The Act now recognises an "associated entity", an "election period", and a comprehensive defmition of 

"electoral expenditure". References to trade unions are deleted as a spent provision, as they have no 

relevance to the remainder of the Act These definitions had been included in the 1992 legislation through 

oversight. Following section 175A(6) of the Electoral Act, further definitions of "advertising and 

expenditure are added, again for the purpose of facilitating disclosure after state elections. 

In order to remove an anomaly whereby the reporting periods for this Act and the commonwealth Electoral 

Act reganling the disclosure of gifts and other income received by political parties are out of step, section 

175N(1) is altered so that the annual reporting date of political parties becomes 30 November. This 

prevents a doubled compliance burden on entities that are already fulfilling an annual disclosure 

commitment Subsections (3), (4) and (5) of section 175N are amended so that the details of gifts follow 

the same pattern as the commonwealth Electoral Act, specifying in subsection (5) that the return submitted 

under section 314AB of the commonwealth Act also satisfies the requirement of the Electoral Act A new 

section 175NA then deals with disclosure of gifts and income received by the associated entities of political 

parties, following the same pattern of regulation as for the political parties themselves. This seals a 

possible loophole under the existing Act. Similarly, section 175Q, covering electoral expenditure by other 

persons, and section 175R, prohibiting acceptance of gifts from unidentified donors, have minor 

amendments in order to recognise associated entities. 

A new division 4 is inserted after section 175S. Its purpose is to enable the specific disclosure of 

expenditure after a state election. Under the commonwealth Electoral Act, such expenditure would 

ultimately be disclosed, but not until November. That is an unacceptably long time after elections that are 

traditionally held in the late summer. Therefore, under section 175S, parties, candidates, groups and other 

petSODS will all have a 15 week period after a general election to submit expenditure returns, or a return 

stating that no expenditure was undertaken. This section closely follows the process of the commonwealth 

Electoral Act It also has the effect of fulfilling recommendation 144 of the Commission on Government, 

calling for expenditure disclosure after state elections. 
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Section 175SF ensures that when two or more elections occur on the same day, one approved form will 
suffice so that a person otherwise required to lodge separate forms will not need to do so. This will ensure 
a practical administrative simplicity. Subsequent amendments deal with the consequent renumbering of 
following sections. 
A new subsection 14, is inserted in section 175W dealing with investigations, to ensure that the Electoral 
Commissioner and his authorised officers in nndertaking this audit function shall as far as possible ensure 
that there is no duplication nnder the similar section 316 of the commonwealth Electoral Act. This will 
prevent nnnecessary public expenditure and prevent a pointless doubled compliance burden from being 
imposed upon those bodies which are already complying with established political disclosure mechanisms. 
Section 175Y covers the period for the lodging of annual returns and is amended so that again 
30 November is the relevant date in line with the commonwealth provisions. 

A new section 175Z states that information required in returns to the EIectoral Commissioner will be 
verified in accordance with the regulations. This provides a greater necessary flexibility than the current 
wording. A similar mechanical amendment occurs with section 175ZB so that the correcting of a form 
may be done by the registered agent of a political party. Previously only the individual lodging the form 
conld correct it In regard to the making of regulations in section 175ZF, subsection (1)(b) is replaced so 
that there is reference to associated entities as well as political parties and reference to actual electoral 
expenditure. Again the regulations of this Act nnder a new clause (ba) specifically enable returns prepared 
nnder the relevant sections of the commonwealth Electoral Act to meet the requirements of this Act. 

Concluding this part of the Bill, the new section 199A of the Electoral Act is amended to add the reference 
to an associated entity following the inclusion of political parties nnder the definition of gifts. This would 
ensure that a donation to a lobby group is also protected from any intimidation. The final part 4 of this Bill 
takes us back to its commencement, amending the Equal Opportunity Act to complement the earlier 
amendment to section 15A of the Electoral Act. As I explained previously, officers within the meaning of 
the Electoral Act 1907 are now specified nnder this Act so that they can be exempted from a particular 
provision. This Bill aims for common sense and efficiency. I commend the Bill to the House. 

Debate adjourned, on motion by Hon Tom Helm. 

MOTION • URGENCY 
Mining Industry, Safety Levels 

BON N.F. MOORE (Mining and Pastoral- Leader of the House) [11.08 pm): I seek leave for the House 
to proceed forthwith with an urgency motion by Hon Alannah MacTiernan. 

Leave granted. 

Hon AJ.G. MacTiernan: Thank you, some 12 hours after we originally hoped to do this. 

THE PRESIDENT (Hon Clive Griffiths): And a minute or two before I have read the letter. I have 
received a letter dated 10 July 1996 as follows -

Dear Mr President 

At today's sitting, it is my intention to move nnder SO 72 that the House, at its rising, adjourn 
nntil9.00am on 25 December 1996 for the pwpose of discussing the growing concern that the 
level of safety afforded to mining wodcers in Western Australia is seriously inadequate. 

Yours sincerely 

Alannah MacTieman MLC 
Member for the East Metropolitan Region 

In order for this matter to be discussed, it will be necessary for at least four members to indicate their 
support by rising in their places. 

[At least four members rose in their places.] 

BON A.J.G. MacTIERNAN (East Metropolitan) [11.09 pm]: I move -

That the House at its rising adjourn nntil9.00 am on 25 December. 

On 17 June 1996 Mr Rick Birch, an nnderground miner employed by Western Mining Corporation 
Limited, was killed when he was trapped in a rock fall. A few days before he died he visited Ray Kean, a 
prospector who has campaigned on issues on mine safety for some years. Rick told Ray Kean that he was 
very concerned about his new assignment He was afraid the area he had been instructed to worlc out was 
not safe. He also expressed grave concem that the recommendations made as a result of an earlier accident 
in which he had been involved had not been adopted by the company. Rick was not a timid man. For 17 
years he had been a remnant miner. I understand that is one of the most dangerous jobs in nndergronnd 
mining. Sadly it appears his fears about the risks associated with his assignment were well fonnded and 
two or three days after he made those fears known, he was killed. 

The fears that preoccupied Rick are echoed across the mining indUStry, particularly by the more 
experienced hands. There is very real concem that the strenuous efforts made to reduce death and injury in 
this hazardous industry have plateaued, and that the changes in the way in which worlc has been done over 
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the past few years have had a serious impact on the level of occupational health and safety within the 
mining sector. That concern is spreading. It is not confined to just employees in the industry or their 
representatives. 
Two weeks ago the State Mining Engineer, Jim Torlach, added his voice to those concerns. In a circular 
sent to all mine managers in the State, he expressed the view that the move to six or seven days of 12-hour 
shifts for a period of up to 13 weeks - we understand even more in some instances - was not conducive to 
safe systems of work. He reported that his inspectorate was receiving regular reports that mine worlcers 
were falling asleep on the job. He pointed out that this was not hard statistical evidence, but anecdotal 
evidence. That evidence accords with the feedback the Opposition and the Labor movement generally 
have been getting from all around the State. We have also heard reports of accidents off the job, in 
particular motor vehicle accidents that occur when people come off shifts, that should be attributed to these 
extended shifts and extended rosters. People are leaving work, driving home from the minesite and having 
accidents as a result of their tiredness. 

We acknowledge 12-hour shifts are popular in some areas, not just in fly in, fly out situatious. Many of the 
people to whom I have spoken at the Hamersley and Robe River sites have said that they prefer 12-hour 
shifts. It is not just a question of the length of the shift. That must be taken into account in combination 
with the roster. Some rosters appear to be relatively successful. In Argyle, the roster is for two weeks on 
and two weeks off, with 12-hour shifts. At Telfer the roster is for two weeks on and one week off. At the 
BHP site there is a maximum shift roster of four days; that is, after every four days, workers get either a 
two-day or a four-day break. The real problems are occwring where these 12-hour shifts are combined 
with very long rosters. Hon Mark Nevill and I saw an advertisement in last Saturday's The West 
Australian calling for operators to work 13 production shifts per fortnight, over 13 weeks with one week 
off. People are working 13 shifts, having a one day break, and going back to work, over 13 week periods. 
Some people are not even always getting that one day off. 

Hon P.R. Lightfoot: How many hours per shift? 

Hon AJ.G. MacTIERNAN: They are working 12 hours a day for 13 days at a stretch with a break of one 
day, and then they are back on the job. That continues for 13 weeks. A pattern is emerging where those 
who are employed by the large mining companies, particularly those where there is still a strong union 
presence and award structures are still in place, although they have moved to 12-hour shifts, have not 
moved to these onerous conditions. 

The real problem seems to be with the contractors. Mining companies across the State are moving very 
solidly towards contracting work away from their employees. The contractors are doing more and more of 
the work. These contractors are more likely to use fly in, fly out rosters, want to get the work done as 
quickly as possible and employ staff who are prepared to take on work of this nature on only a short term 
basis. We can say a lot about fly in, fly out rosters and the devastating effect they have on local 
communities and on family life. However, we need to leave that for another time. All these matters are 
associated. It needs to be pointed out that less than 5 per cent of the work force in Western Australia is 
employed in the mining sector, yet over 30 per cent of fatal accidents occurs in that industry. We would 
expect mining to have more than the average number of fatalities because it is a riskier occupation than 
any of the white collar jobs and most of the blue collar jobs. However, that proportion is quite 
unacceptable in the Opposition's view. 

Records have been produced to show lost time injuries are going down. We acknowledge that some 
mining companies have made a big effort to address occupational health and safety and that there are many 
dedicated officers in the Department of Minerals and Energy. Hon Mark Nevill will speak about that in 
more detail. There is a grave concern that this supposed reduction in the figures in recent years is the result 
of massive underreporting. The contractors are desperate to keep the figures low - accidents simply are not 
being reported; injured employees are not being put on workers' compensation and they are being given 
sick pay and put on light duties. We hear reports of contractors telephoning doctors, badgering them to get 
the workers back on the job, not because the contractor is not insured and not eligible for workers' 
compensation, but because the contractor does not want to incur a lost time injury record that would make 
it less acceptable to a mining company for future contracts. We believe there is massive underreporting. 

During qnestion time I have drawn the attention of this House to the case of John Kelly employed by 
Thiess Contractors Ply Ltd, who were contracting to Murchison Zinc Co Ply Ltd. There was a serious 
accident. It was reported by telephone to the Department of Minerals and Energy as a minor accident. 
Becanse it was reported as a minor accident, the department did not investigate until 11 months after it 
occurred. It turned out that Mr Kelly had a life threatening condition. That contractor did not me a written 
report for some three months; and in that report, the contractor substantially understated the injuries of the 
person and reported that he had returned to work in October 1995 when his injuries were such that he has 
still not returned to work. That is just one example of the underreporting that is taking place, and that may 
go some way towards accounting for the fact that, on the one hand, there appears to be a reduction in lost 
time injuries but, on the other hand, there has not been any reduction in fatal accidents, because at the end 
of the day we cannot hide a corpse, no matter how hard we try, and that is the one area where it is not 
possible for contractors and employers to underreport. 

A debate has raged in our party about whether it is proper for the Department of Minerals and Energy to be 
the occnpational health and safety inspector. We recognise that many officers in that department are 
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attempting to improve the safety record - Hon Mark Nevill will go into more detail about that - but there is 
no doubt that there are insufficient officers to perform that task. In a State as vast as Western Australia, 
where mining companies and mining operations are flung from one end of the State to the other, only 
36 inspectors are available, and they are not able to get ont to do the sorts of inspections that they should be 
doing. 

I have noted that the Minister for Resources Development has embraced a recent report by Worley 
Engineering which states that over the last year, there has been an increase of some 2 500 jobs in the 
mining sector. It predicts that there will be another 7 000 jobs in the next two years, and that is in addition 
to an increase of over 2 000 jobs in the previous year. That is a total of 11 500 jobs over four years, yet we 
are not seeing a concomitant increase in the number of inspectors being engaged. When I put this question 
to the Minister for Resources Development through his representative in this place, he said that 
notwithstanding the significant projected increase in the number of employees in the mining sector in the 
order of 30 per cent, it was not his intention to increase the size of the inspectorate; he would rather utilise 
increases in productivity. That is a nonsense. The mining industry is worth a vast sum to Western 
Australia. I think its exports in the last year were in the order of $10b. We can do better for mining sector 
employees, who are mainly men, who risk their lives for the benefit of this State by putting in place an 
enlarged inspectorate to enable many of these concerns to be addressed. 

We need to take note of what Mr Torlach has said. We need to put in place a proper investigation into shift 
lengths. On any analysis, it seems humanly impossible for people to continue to work for 12 hours a day 
for 13 weeks at a time and not have their health and safety jeopardised. 

BON N.F. MOORE (Mining and Pastoral- Leader of the House) [11.25 pm]: This debate demonstrates 
the total inadequacy of an urgency motion to contemplate and discuss issues of great significance. This is a 
very broad motion, which refers to the growing concern about the level of safety in the mining industry, 
and in order for me to be prepared to debate this motion on the spot, when I am not the Minister 
responsible, I must try to find out as much as I can about the issue so that I can, I hope, respond to the 
matters raised by the mover of the motion. Hon Alannah MacTieman referred to some specific examples 
about which I know virtually nothing, so it is very difficult to respond. 

Hon Tom Hehn: Do not respond if you cannot. No-one will criticise you. 

Hon N.F. MOORE: It is a pity that members opposite did not move a substantive motion to enable us to 
debate this matter properly. 

Hon Tom Hehn: Do not respond if you cannot. 

Hon N.F. MOORE: This issue needs a proper debate, over a period of time, where we can listen to what 
members opposite say and come back at another time with the responses they need. 

Hon Mark Nevill: That is a very good idea. 

Hon N.F. MOORE: That is why we have notices of motion. Members opposite could do that if they 
wanted to. Rather than use up an hour every day for urgency motions, members opposite should try to use 
the ordinary motion process. We could then have a decent debate. We used to do that once, but we do not 
do that any more. 

Hon Mark Nevill: We did not have one yesterday. 

Hon N.F. MOORE: That was a nice change. 

The last time we discussed this issue in the House in any great detail was when we debated the Mines 
Safety and Inspection Bill in 1994. That legislation enjoyed bipartisan support. Indeed, that legislation 
was considered to be very good by world standards. The safety division of the Department of Minerals and 
Energy is recognised as having great expertise in safety in mines. In fact, Hon Tom Hehn said in this 
House on Wednesday, 10 August 1994, that -

The Department of Minera1s and Eoergy can never be faulted in any inquiries into incidents at 
mines, and it has never been accused of scrimping or whitewashing any inquiries. The department 
has always been thorough and the mines inspectors, with very few exceptions, have never been 
questioned. 

What Hon Tom Hehn said then is probably what most people believe. The Department of Minerals and 
Energy in this State is highly regarded. We also have a State Mining Engineer who has sought to produce 
information to the industry which is useful and which requires it to understand the importance of safety in 
the mining industry. He has produced a significant publication called "Safe Mining" put out by the 
Department of Minerals and Energy. 

With regard to the performance of the industry over time, I have some graphs, which I will seek to table at 
the end of my speech. The "Comparison of Premium Rate and Injury Index" graph indicates a decline over 
the last decade or so; the "Incidence of Injury" graph indicates a decline; the "Serious Injury Incidence" 
graph indicates a decline; and the "Incidence by Decade" graph also indicates a decline. The history has 
been one of significant improvement, but no-one would ever suggest, while people are being killed in 
mines, that everything is as good as it can be. There is never any doubt about that However, the graphs 
indicate that there has been significant improvement in the safety record of the mining industry. 
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Hon AJ.G. MacTieman: We drew your attention to the underreporting. 

Hon N.F. MOORE: I listened to Hon Alannah MacTieman for 15 minutes without interruption; can I 

finish, and we can then all go bome? 

Hon Tom Helm: You do not know what you are talldng about. 

The PRESIDENT: Orderl 

Hon NF. MOORE: With respect, I quoted from Hon Tom Helm, so perhaps that was the only time I did 

not know what I was talking about, Mr President. 

Point of Order 

Hon TOM HELM: Mr President, I believe I am being misrepresented. If the Minister wisbes to quote me, 

I would like to know wbere the quote comes from. 

The PRESIDENT: Order! That is not a point of order. 

Hon TOM HELM: That I am being misrepresented? 

The PRESIDENT: No. Hon Tom Helm will have an opportunity at the end of the Minister's speech to 

indicate -

Hon TOM HELM: I hope so. 

The PRESIDENT: The member will have an opportunity at the end of the Minister's speech to indicate 

where he has been misrepresented, if be has been misrepresented. 

Debate Resumed 

Hon N.F. MOORE: Hon Alannab MacTiernan referred to a letter sent to mining companies by Jim Torlacb 

from the mines department. It was sent to mining operators on the basis of some evidence wbich is 

beginning to show that employees in many mining operations, particularly those with a fly in, fly out 

arrangement, are working thirteen 12 hour shifts straight or six 12 hour shifts straight. He believes that is 

not "conducive to safe systems of work". He says -

Whereas there is not yet hard evidence in the form of an identified increase in recorded injuries 

directly related to these practices -

Hon AJ.G. MacTiernan interjected. 

Hon N.F. MOORE: I am making the point again, as did Hon A1annah MacTieman -

- there are regular reports of high potential incidents in whicb persons are stated to have dozed off. 

Mr Torlach is drawing the attention of the mining industry to the potential for problems in serious numbers 

if it does not take some action on these work practices. In that circular he also points out that the mining 

companies have a duty of care obligation. It is not the contractors, but the mining companies who engage 

the contractors, who in turn engage the employees. He makes it very clear to the mining industry that this 

practice is beginning to indicate problems down the track. Surely his notice is something the member 

applands. 

Hon AJ.G. MacTiernan: We do, and we are saying let's do something about it. We are not criticising 

MrTorlach. 

The PRESIDENT: Order! Does Hon Alannah MacTieman not understand when told not to interject? 

Other members do not interject, but she interjects every time anyone opens their mouth in this place, word 

for word. I cannot understand why she keeps doing it. 

Hon N.F. MOORE: Thank you, Mr President; it is good to be able to get a word in. 

This shows that the mines department is doing its job. It is acknowledging that there may be a problem 

with very long shifts. However, I also make the point very clearly that workers are not being told in every 

case that they must work those shifts. Many workers are quite openly choosing to do it. In other cases 

they are probably required to do it to maintain their job; I do not know. It is a bit of one or the other. The 

mines department has made sure the issue has been drawn to the attention of the mining indUStry, along 

with its obligations. That is surely the right thing to do and that is what is happening. 

As Hon Alannah MacTiernan rightly pointed out a number of fatalities have occurred in recent times. I am 

advised that the number of fatalities as a result of rock falls has declined over time, but for some reason in 

the past year, four fatalities have occurred of which three were caused by rock falls, which is a reverse of 

the ttend in fatalities in mines. The Mines Department is very concerned about this and is therefore putting 

together a working party to examine the probfem of rock falls to see whether something should be done to 

improve the situation within mining areas. Nobody denies that mining is a dangerous business. I have 

been underground and I would not work there in a fit. If I could not get a job anywhere else I would not 

work underground. It is a frightening and dangerous place. The fact is that over time that working 

environment has become safer. We acknowledge that work practices are developing, particularly in fly in, 

fly out areas, where the very long shifts, not just the 12 hour shifts, but 13 shifts in a row, lead to fatigue 
and potential safety problems within the mining industry. The department is drawing to the attention of the 

mining industry that it is the industry's responsibility to do something about it and to ensure that this 
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practice does not lead to an increase in deaths and injmies. It is our most important industry and the 
Government is very anxions to make sure it remains a viable and safe industry. The department is 
examining the incidents of rock falls to ensure they do not become a problem in the future and it is drawing 
to the attention of companies the need to examine work practices which involve very long hours. 

It is important that this matter be raised in the House. It would be a worthwhile exercise down the track to 
treat it as a proper debate by having a substantive motion so that we can all have a say and make our points 
known. I seek leave to table four graphs which show a decline generally in the number of fatalities within 
the mining indnstry. 

Leave granted. [See paper No 451.] 

BON TOM HELM (Mining and Pastoral) [11.37 pm]: I would like know where the quotation by the 
Minister came from. 

Hon N.F. Moore: From Hansard of Wednesday, 10 August 1994. 

Hon TOM HELM: This motion is not a criticism of the mines department It is about bringing to the 
attention of the House two deaths in the mining industry. During debate on the amendments to the 
Occupational Health, Safety and Welfare Act the House was warned that the situations referred to would 
occur. Changes have been made to the practice of reporting accidents and incidents. As pointed out by 
Hon Alannah MacTieman, there has been a reduction per capita of inspectors available to inspect mines. 
Changes in work practices have been welcomed throughout the indnstry; there is no doubt about that 
Nonetheless, some of the things that have been pushed by Minister Kierath should be examined. 

The Opposition is trying to say in this urgency motion, without criticising any government department or 
Minister, that a dangerons situation has arisen. It is highlighted by the fact that in 1993 Rick Birch brought 
to the attention of people a set of circumstances similar to those which killed him and nothing was done. 
Now he is dead. His mate brought it to our attention. People who work 13 week, 12 hour shifts, drive or 
fly home on the first day of their one week's leave and sleep during that day. Therefore they may get four 
or five days with their family to rest before they go back and do that shift pattern of thirteen 12 hour shifts 
in a 14 day cycle, over a 13 week period. Those people are very tired. Without being critical we are asking 
the House to be aware of these things. 

Previonsly no light duties could be undertaken in the mining indnstry. If someone was injured on a job it 
was reported and the worker was put off until fit enough to go back to his job. There was no such thing as 
light duties. Now the companies are providing for light duties. Some aspects of that are not negative. 
When I was injured I did not want to be at home; I would rather have been at work on the site than 
watching "Days of Our Lives" on television. Nonetheless, as a result of going back to work on light duties 
those lost time injmies are reduced and in some cases they are not considered serious enough to be 
reported. We are bringing these issues to the attention of the House. The changing work patterns will 
result in people being injured and those statistics will be hidden. However, as Hon Alannah MacTieman 
said, deaths cannot be hidden; injmies can and they are. 

It is my understanding that, under contract mining, part of the lump sum figure paid, for installing rock 
plates will include the cost of the plates and the drills. I am not a below ground miner; I worked above 
ground. Nonetheless, I share the view of the Leader of the Honse that it is a dangerons situation. People 
cannot tell me that they welcome working 12 hour shifts for 13 weeks with jnst one week off. However, 
contrary to the argument by members opposite, they would rather do that than do nothing at home 
unemployed. We are trying to support the mines department We say that it needs help with more 
inspectors. We are not necessarily talking about companies such as CRA Exploration Pty Ltd, The Broken 
Hill Proprietary Co Ltd or Robe River Mining Co Pty Ltd. In many instances their full time employees 
have the best working conditions possible. However, some contract miners employed by companies such 
as Western Mining and KalgoorIie Consolidated Gold Mines, whose employees work underground, face 
severe competition. Therefore, contractors are increasingly employing people to work these long hours. 
That is well and good for the State, because when the productivity of miners increases, the profits of 
contractors and mining companies also increase. However, the price paid is that miners are being killed 
and injured. 

We must also consider that in the context of recent events in the goldfields and the Pilbara. I refer here to 
the abuse of drugs and alcohol on site. Because alcohol is easily detected, anecdotal evidence suggests that 
miners and other people working in the indnstry in the north west and the goldfields are turning to 
recreational drugs. That causes other problems in the workplace, which are being addressed in some 
instances by the uni~n and the employers. In another instance involving Western Mining cannabis was 
found in a donga, and a person was sacked without any consideration of the reason the drug was in the 
donga in the first place. We should all be concerned about the use or abuse of drugs and alcohol at the 
work site. 

The Mining Workers Union is very interested in working with employers or anyone else who wants to 
reduce the incidence of such abuse, and not necessarily because of the damage that can be done to 
machinery. We should not forget that we are talking about people who use machines at the leading edge of 
technology, and people need to be highly skilled and aware of what they are doing. However, people 
cannot be aware if they are affected by drugs. The union's philosophy is that we cannot be too intrusive; 
for instance, we cannot undertake random breath tests or decide that a certain level of cannabis or other 
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recreational drugs in the blood necessarily affects someone's ability to work in the industry. It is a 
dangerous step to say, on the one hand, that whatever draconian methods are available will be used to 
ensure that workers are not affected by drugs and alcohol and, on the other hand, to work employees as 
hard as possible and not expect them not to respond in that way, either by intent or accident. 

The Opposition's aim is not to criticise the Department of Minerals and Energy. It brings the issue to the 
attention of the House because these matters should be of concern to us all. Whether that is done by 
substantive motion or as a result of someone dying, we should be concemed and consider the reasons that 
people die on minesites. We should be aware of the other things happening which are associated with the 
dangerous nature of the job that people are asked to do. I support the motion. 

BON MARK NEVILL (Mining and Pastoral) [11.44 pm]: I reinforce the comments made by the State 
Mining Engineer, Jim Torlach, in recent weeks. One of the problems in the mining industry is that 
different companies have been screwing contractors to the wall and the margins are becoming leaner and 
thinner. The contractors overcome that situation by working longer work cycles. Hon AJannah 
MacTiernan mentioned one group, and it is not widespread, but the concern is that it will become the norm. 
I draw attention to an advertisement in The West Australian on 26 June by Beer Group, a contractor 
seeking goldmining contract personnel. It states that operators will work 13 production shifts per fortnight; 
13 weeks on and one week off. Those conditions are not conducive to good work practices in anyone's 
estimation. 
When we introduced the Mines Safety and Inspection Bill we wanted to remove all controls on hours of 
work, except for winder drivers. Hon Julian Grill successfully moved an amendment in the other place to 
introduce similar rules for airleg miners who undertake very heavy, underground work. However, now 
there are no controls on the hours that miners work. Although the Bill received bipartisan support, we 
emphasised that it should be done by exemption so that the cowboys in the industry would have their 
exemptions withdrawn. We would like to see that provision reinstated. 

The Opposition sees no serious problems with compressed work schedules. The 12 hour shifts are okay as 
long as the rosters are properly designed and people have breaks. Some contractors must work 
continuously from the start to the finish of the shift. They experience the same fatigue and sleep 
deprivation that people do when driving for a long time. The warning here is that this trend by contractors 
is a time bomb with a fairly short fuse unless something can be done about the situation. Pressures will 
continue to force the margins to be cut back. The principal employer will have a four week on, two week 
off shift, or some other configuration; but the contractors will have other draconian shifts in order to make 
a dollar. I do not want to see that situation. 
Hon A1annall MacTiernan mentioned the need for more staff in the inspectorate. That is undeniable. There 
is continuous mining ou a 24 hour basis and more minesites than ever before; so the personnel are spread 
thinner. Therefore, if the levels of accidents are to decrease, the situation must be more politically driven. 
In the last two or three years, the trend in the number of serious and minor accidents over the previous 
three or four decades has plateaued. However, the fatalities are distressing. Over the last couple of years 
we have witnessed a few deaths by rock falls but many deaths as a result of accidents with vehicles rolling 
over and remote controlled vehicles. Such accidents should be preventable. I expect half the deaths in the 
mining industry to be the result of rock falls. However, in recent years it has been the opposite. Clearly 
these are preventable deaths and injuries. Much needs to be done to prevent rock falls. Hon Norman 
Moore said that he would never work underground. However, I spent six years underground working at 
Kambalda in both shafts and declines. That represents 20 per cent of my working life, but it was more 
productive than the last 14 years. 

In the Department of Minerals and Energy's "Safety Bulletin", Jim Torlach refers to ground support in 
underground mines. He is very critical of mining companies' use of ground control techniques, such as 
rock bolting. He states that many mining companies are still using jumbos - the big machines that drill the 
holes in the drives. They drag the booms across the backs to get rid of any loose rocks. It is an 
inappropriate way to make safe the roof of the opening. He says that there are very few specifically 
designed machines in this State for rock bolting. The machines are available but they are not used. They 
allow the operator to be in a safe area and the rock bolting machine to put in the bolts. Another area of 
criticism - he has not had a great deal of success convincing people - was a recent fatality which indicated 
that these bolts were used. These are the split set rock bolts, which are a thin, hollow tube with a slot down 
the side. One bores a hole slightly undersize and puts the bolt up the hole, and it holds it up because the 
pin closes up. The bolts are very thin; some are galvanised, but they rust out after 12 months. They should 
never be used for permanent ground control; they are temporary control measures. However, many people 
are using them in areas that will be worked for a number of years. In the goldfields all the water is salty, 
and those bolts corrode; they are quite useless. A lot of work needs to be done. Many of these split set 
bolts have been put in for operator convenience and they are not securing the workplace as they should. 

The Mines Inspectorate bulletin shows that 20 of the SS, or 32 per cent, of fatalities since 1981 have been 
the result of rock falls, and we have had three in recent months. Further, 65 per cent of all ground support 
and reinforcement units installed were these friction rock stabilisers of the split tube type, and galvanised 
friction split sets were three times more widely used than the ordinary, non-galvanised type. It also shows 
that 56 per cent of mines reported that they did not conduct any load testing whatsoever on ground support 
and reinforcements - something they should do - and only 0.3 of 1 per cent of the total number of ground 
support and reinforcement units installed were load tested. One single mine accounted for 60 per cent of 
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all load tests carried out Therefore, oue company was doing the right thing and that has bumped up the 
average to 0.3 of 1 per cent In additiou, ouly 22 per cent of mines appear to have formal. written 
installation procedures of some kind to govern the use of ground support and reinforcement. Only 6 per 
cent of mines appear to have formal. written quality control and testing procedures for ground support and 
reinforcement. The industry's total rate of ground support and reinforcement installations is estimated to 
be 1.1 million units per annum. The State Mining Engineer has been pushing that issue for a number of 
years and I do not believe that some of the companies are taking that seriously. 

I am not sure how one enforces or polices it, but some prosecutions will flow out of cases where these sorts 
of bolts are used and people' are still working those grounds loug after that occurs. The Mines Inspectorate 
does a good job in my view, but to be totally effective it really needs more staff, especially with this 
expansion of the mining industry. Most of the companies do operate safely, but there are others that, when 
the cost pressures come on, take short cuts, and that is wheu serious accidents and fatalities occur. I agree 
with Hon Norman Moore that an urgency motiou is not adequate to debate an issue like this and it should 
be perhaps the subject of a proper motion in the next session. 

BON P.R. LIGHTFOOT (North Metropolitan) [11.53 pm]: I will not say that I will speak for ouly a few 
minutes because of the time, because all I have is a few minutes to speak. I have had some apprehensions 
since these long shifts were introduced into the mining industry - I have spent a great deal of my life 
involved one way or another in mining, but particularly exploration. Like Hon Norman Moore, I have kept 
away from underground mining, but not altogether. I have worked underground and it is not a natural 
enviroument for me, or anyone for that matter; it is not a place where I would want to spend a great deal of 
my time. It is dangerous and I am surprised at the lengthening of the shifts. If workers are required to 
work for 13 weeks straight with 12 hour days and then have one week off, I fmd that very worrying. It 
would be interesting to see if accident statistics increase as a result of this trend. I will be very surprised if 
they do not increase. Any death - if it is one a year, one in 10 years or one in 100 years - is too much in 
any industry. 

We know of the risks in the mining industry. If there are workplace agreements that force workers in any 
industry, but particularly a dangerous industry like the mining industry, to work these long shifts, it is 
something this Honse will have to look at - I hope in a bipartisan fashion. The trend may be even more 
worrying. The genesis of a goldmine in Western Australia almost invariably shows movement from open 
cut, and when that is worked out to its ecouomic depth, to underground. In dOing so, it is ouly limited by 
the grade of the ore. Generally with open cut mining there are fewer accidents because one is not subject 
to the inevitable rock falls that happen with underground mining. One is subject to some rock formatious 
that slide - some of the benching in unconsolidated rock slides down or benching is too vertical, because 
the equatiou is that the deeper one goes with open cut the wider one has to make one's pit. To prevent 
going too wide, sometimes the walls, before they reach a bench, are too vertical and there are rock falls. In 
the past decade, and particularly today, we have seen the introduction of larger trucks - some of which 
carry over 200 tonnes of ore. That means that the benches, and particularly the unconsolidated areas, can 
become unstable when 200 tonnes of ore moves across them. I have not been closely involved in the 
industry for a decade, and I do not know whether the industry has taken that into consideration. I take on 
board what Hon Mark Nevill said about the accidents happening with some of the big vehicles. They 
simply should not happen. These are state of the art vehicles, whether they are shovels, backhoes or these 
enormous trucks that cart the ore from the bottom of the pit to the treatment plant. 

When the pit is worked out to its economic depth or grade, almost invariably the work goes underground. 
That is what is happening now. I do not have the statistics, bnt this is of great interest to me. Many of our 
open pits are becoming worked out and, after listening to speakers on the other side and Hon Norman 
Moore, this increase in the trend towards underground mining worries me. I have some apprehension 
about workplace agreements that involve, without spelling them out explicitly, loug hours and shifts 
withont breaks for workers. Part of that problem came about because of the fringe benefits tax - but I am 
not saying that that is the sole reasou. For instance, in some of the fly in, fly out goldmines in Western 
Anstralia, particularly in the north eastern goldfields, long shifts are preferable to sitting around gambling 
or drinking. Leinster was one of the last major company mines built in Western Australia, and it was 
predicted - because of the vast amount of money spent by Australian Selection and Mount Isa Mines - that 
a town of that nature would never be built again. Little did we know how true that would be. Fringe 
benefits tax came in on to top of it. If the company supplied air-conditioners, schools, walkways, free 
electricity and so on, they were taxed even thongh the worker was using them. 

It was far preferable ecouomically to fly workers in to do long shifts, because companies had to amortise 
the cost of the flights and the longer the shift the cheaper the flight became per hour of worker, than to 
build a township where the men could work reasonable shifts and then go home to their families in the 
evening. Part of the problem must be put down to it, but that is no excuse, if it results in an increase in the 
number of deaths per se. I find it personally very distressing. The mining industry is of course the premier 
industry in Western Australia. As I have said before, it is anticipated to earn something like $25b for this 
nation by the third millennium. 

With those few words, I am pleased to be able tonight to voice my concern about deaths in the mining 
industry. Any death is a tragic way to express the risks in an industry, and any death of course must be 
looked upon as oue too many. I am lOOking forward to seeing some statistics on research that I am doing to 
determine if the trend is down, as I am told it is. I am told that the number of deaths per worker is down, 
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even though the deaths per annum may in fact be up. Statistics are funny things; we can express them to 
augment our argument or to detract from our opponent's arguments. One death is one too many in an 
industry for which I have great affection. 
RON A.}.G. MacTIERNAN (East Metropolitan) [12.02 am]: I am very pleased with Hon Ross 
Lightfoot's contribution. He made many sensible comments. Perhaps we should have a left-left instead of 
a left-right debate in the future. I will certainly be putting up in lights his concerns and worries about 
workplace agreements. 
I shall briefly recap what the Opposition said: We are seeing a dramatic expansion in the mining industry, 
which was predicted by the commentators, and yet we are not seeing a concomitant expansion, and in fact 
the Government bas expressly disavowed a concomitant expansion, in the number of people employed by 
the mines inspectorate. I do not believe that is acceptable in an industry that generates as much wealth for 
this State and country. There is no reason that we cannot afford to pay for an expanded inspectorate. 
Although the Opposition recognises that improvements have been made over the last decade and a half in 
the area of mine safety, it is concerned that that bas plateaued. The Opposition is concerned, not only that 
fatalities have remained constant and not subject to a decline, certainly over the last seven years, but also 
that serious lost time injuries statistics might be somewhat misleading. There is some evidence of under
reporting and particularly with contractors accidents are being understated and under-reported. If we had 
the time we could likewise point out why the workers' compensation figures are not reliable. The way the 
premium rate bas been determined bas changed. It is now inclusive of the entire industry, including all the 
white collar workers. Therefore, of course one would expect a reduction. It does not in any way indicate 
that for the blue collar workers time claimed bas reduced. It is not just a question of the Opposition's 
saying that there is a real issue and we must be concerned, these matters should be dealt with by this 
Parliament There is the question of whether it is necessary to regulate shifts and rosters, as was previously 
the case. There is the question of the amount of expenditure and the number of staff who are provided to 
the mines inspectorate. I certainly look forward to the opportunity for further examination of this during 
the next sitting. 
[Motion lapsed, pursuant to Standing Order No 72.] 

ADJOURNMENT OF THE HOUSE· SPECIAL 
On motion by Hon N.F. Moore (Leader of the House), resolved -

That the House at its rising adjourn until a date and time to be fixed by the President 
House adjourned at 12.05 am (Thursday) 
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QUESTIONS ON NOTICE 

NORTHBRIDGE TUNNEL - BUll.DINGS DEMOLITION 
383. Hon TOM HELM to the Minister for Transport: 

With regard to the Northbridge tunnel -

3963 

(1) Can the Minister supply the name of all the buildings that have been demolished, or 
pJanned to'be demolished, for the purpose of construction of the tunnel? 

(2) For each of these buildings, what islwere -
(a) the street name and numbers; 

(b) the date when they were constructed; 
(c) their heritage status; 

(d) their architectural style; and 
(e) the occupants? 

Hon EJ. CHARLTON replied: 
(1) As properties for this project have been acquired over many years, individual details as 

requested by the member for some properties already demolished are not available. 
(2) (a),(c),(e) -

The answer was tabled. [See paper No 449.] 

(b) The City of Perth is not able to provide this information. 
(d) The information requested is not recorded and would require a comprehensive 

survey. 
MAIN ROADS WESTERN AUSTRALIA - TENDERS OR EXPRESSIONS OF 

INTEREST TO DO CONSTRUCTION OR MAINTENANCE WORK 
445. Hon JOHN HAIDEN to the Minister for Transport: 

(1) On how many occasions has the Main Roads Department tendered for, or made 
expressions of interest, to do construction or maintenance work since 1993? 

(2) On how many occasions were they successful? 

(3) On how many occasions were they the lowest bidder or tenderer? 

Hon EJ. CHARLTON replied: 
(1) Four. 

(2) Two. 
(3) Two. The other two cont:.mcts are yet to be decided. 

RAILWAYS - BUNBURY PORT-KEMERTON INDUSTRIAL PARK PLANS 
472. Hon JOHN HAIDEN to the Minister for Transport: 

What steps is the Minister taking to identify and develop a rail link between Bunbury Port and 
Kemerton Industrial Padc:? 

Hon EJ. CHARLTON replied: 

The Department of Transport is examining strategic infrastructure needs for the south west region, 
particularly access to the port of Bunbury, in the southern province transport strategy. Options to 
provide a rail link between Kemerton and the port have mainly focused on a spur line to the 
existing south west line. While the present rail traffic levels have not warranted the estimated 
capital cost, the State Government will closely monitor the need for the spur line. Unfortunately, 
the now deferred pulp mill project would have been a catalyst for the link if the mill was located at 
Kemerton'. As input to a separate study on expansion of the Kemerton industrial park, the 
Ministry for Planning is coordinating an assessment of optimal links between Kemerton and the 
port, both for road and rail freight. This will consider the implications of a direct rail link to the 
port. 

ROADS - TRITON COURT UNDERPASS UNDER ALBANY HIGHWAY, 
BEDFORDALE, CONSTRUCTION COST 

524. Hon Ai.G. MacTIERNAN to the Minister for Transport: 
(1) What is the projected cost of building the Triton Court Underpass under the Albany 

Highway in Bedfordale? 
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(2) 
(3) 

(4) 
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Was the construction of an overpass costed and, if so, what was the estimated cost? 
Was the overpass solution rejected because of the needs of over height vehicles? 
If yes, to (3), would the Minister indicate the number of over height vehicles that have 
been given permits to use that route in -
(a) 1993; 

(b) 1994; 
(c) 1995; and 

(d) 1996? 
(5) Have any estimates of the number of persons expected to use this underpass been made? 

HonEJ. CHARLTON replied: 
(1) $550 000. 

(2) Order of magnitude costings indicate that an overpass would have a very similar cost to 
the underpass. . 

(3) No. 
(4) Not applicable. 

(5) The underpass will provide a safe access under Albany Highway for pedestrians and 
cyclists from a latge catchment area..containing some 700 households. There are also 
two nuYor subdivisions planned for this area within the next two years. In addition, 
students from schools in the area. including Armadale Primary School and Pioneer 
Village School, have a need to cross Albany Highway. 

QUESTIONS WITHOUT NOTICE 

FIREARMS - SEMIAUTOMATIC, AV AILABILlTY 
563. Hon JOHN HALDEN to the Leader or the House representing the Ading Premier: 
In relation to the Acting Premier's comments in '!'hI! West Australian on 10 July that some semiautomatic 
weapons should be available to sporting shooters, I ask -

(1) To which weapons was the Acting Premier referring? 
(2) Does the Acting Premier believe these weapons should be available to all sporting and 

recreational shooters? 
(3) What percentage of shooters currently use their guns for sport and recreation? 
HonN.F. MOORE replied: 

I thank: the member for some notice of the question. I ask that it be placed on notice. 

S64. 
(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

ART GALLERY OF WESlERN AUSTRALIA - STAFF POSmONS, 
CONTRACTING OUT 

Hon J.A. COWDELL to the MInister for the AI1s: 

Did the Minister meet the Director of the Art Gallery of Western Australia, Paula Latos-Valier on 
2 July 1996? 

Did the Minister instruct the director to contract out all attendants and security staff positions at 
the Art Gallery as soon as possible? 

Have arrangements been made for additional finance to be made available to the Art Gallery to 
cover redeployment and redundancy costs resulting from the contracting out? 
What are the estimated redeployment and redundancy costs that would have to be met by the Art 
Gallery as a result of these changes? 

Were staff at the Art Gallery informed that they could tender for their jobs but their annuallsed 
earnings would have to be reduced by between 3 and 14 per cent of cmrent salary to retain their 
positions? 

Has the Minister or the Minister's office previously intervened to ensure that an Art Gallery 
contract employee who retained union membership and refused to sign a workplace agreement 
was dismissed by the contractor? 

Are casual staff employed by the Art Gallery at first year attendant/cleaner casual rate paid $12.95 
an hour? Are casual contract staff employed by the Art Gallery paid $11 per hour? 
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Hon PETER FOSS repJied: 

I thank the member for some notice of the question. 

(1) Yes. 
(2) No. 

(3)-(4) These questions contain assumptions and require clarification before they can be answered. 

(5) Yes. However, they were not informed that their annualised earnings would have to be rednced 
by between 3 and 14 per cent of current salary to retain their positions. 

(6) No. 
(7) The gallery does not directly employ casual staff for its attendant/cleaner operations. Casual 

labour is provided for these operations by Drake Industrial on an "as required" basis. The gallery 
pays its employees at rates prescribed under the cultural centre award and it understands that 
Drake Industrial pays its employees at the rate of $11 per hour. 

WESmRNMINING CORPORATION -. KALGOORLIE NICKEL SMELTER, 
SULPHUR DIOXIDE EMISSION LEVELS 

565. Hon J.A. SCOTI' to the MinJster for the Environment: 

(1) Is it correct that on 12 June 1996 the Kalgoorlie nickel smelter of Western Mining Corporation 
emitted record levels of sulphur dioxide? 

(2) What were these levels, and by how much did they exceed the emission levels set by the 
Department of Environmental Protection? 

(3) What cansed this emission level to be exceeded, and what steps will Western Mining Corporation 
take to prevent it occurring again? 

(4) When will the new sulphuric acid plant of Western Mining Corporation be operating, and what are 
its projected sulphur dioxide emission levels? 

(5) What sulphur dioxide emission levels will the new plant be subjected to by the DEP, and are these 
within the World Health Organisation limits? 

Hon PETER FOSS repJied: 

I thank the member for some notice of this question. 

(1)-(2) Western Mining Corporation advised that on 12 June 1996 a monitor in west Kalgoorlie recorded 
ground level concentrations of sulphur dioxide as follows: Five minute average, 3 971 
micrograms per cubic metre; one hour average, 3 661 micrograms per cu m; and three hour 
average, 1 925 micrograms per cu m. The environmental policy for Kalgoorlie requires that a 
ground level concentration of 1 600 micrograms per cu m of sulphur dioxide averaged over one 
hour be met. Western Mining Corporation has an exemption under section 6 of the Environmental 
Protection Act from the requirement of the EPP. The exemption requires Western Mining to 
comply with the 1993 limit of 1 300 micrograms per cu m averaged over three hours. 

(3) Western Mining Corporation has advised that erratic weather conditions and a horizontal wind 
shear too high for the air quality control system to detect were the cause of the limits being 
exceeded. Western Mining Corporation has said that it will improve its air quality control system 
immediately by installing a special aconstic radar to provide data on upper level wind conditions; 
undertaking a comprehensive review of the system; and developing new operating protocols for 
controlling feed rates during difficult weather conditions. It will also be looking at ways to bring 
the proposed acid plant on stream earlier than planned. 

(4) The acid plant is currently scheduled for completion by September 1996. The projected sulphur 
dioxide emission rate for the smelter - as advised by Western Mining Corporation in its works 
approval application - when the acid plant is operational is 2.92 kilograms per second at a 
throughput rate of 130 tonnes per hour of concentrate, with an average sulphur concentration of 
33 per cent. 

(5) Western Mining Corporation will be required to meet the existing EPP limit of 1600 micrograms 
per co maveraged over one hour until 1 January 1997, and thereafter of 1400 micrograms per 
cu m. The World Health Organisation guidelines for Europe allow 350 micrograms per co m 
averaged over one hour. It should be noted the Anstralian National Health and Medical Research 
Council guidelines stipulate 700 micrograms per cu m averaged over one bour. 

MINING INDUSTRY - SAFETY; IMPACT OF EXTENDED SHIFTS AND 
ROSTERS 

566. Hon A.J.G. Mae TIERNAN to the Leader of the Honse representing the Minister for Mines: 

(1) Is the Minister aware of the concerns expressed by the State Mining Engineer, Mr Jim Torlach, 
regarding the negative impact of extended shifts and rosters on safety in the mining industry, and 
that inspectors are regularly reporting that workers on these rosters are falling asleep on the job? 
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(2) What action has the Minister for Mines taken to address these concerns? 
BonN.F. MOORE replied: 

As the Minister for Mines is absent, it would be appreciated if this question could be placed on notice. 
However, I will talk to the member about it later. 

PAPPOTO, SAMUEL JOHN - DISTRICT COURT CASE; CONVICTIONS 
567. Hon KIM CHANCE to the Attorney General: 

In the case of Samuel John Pappoto, who on 20 June 1996 in the District Court of Western Australia 
pleaded guilty to a charge of threatening with intent to cause detriment, I ask -
(1) Was Mr Pappoto fmed $2 000 with three months to pay for the offence? 

(2) Does Mr Pappoto have any previous convictions? 
(3) Is Mr Pappoto currently subject to a $10 000 good behaviour bond for three years imposed on 

24 September 1993, after being convicted of two charges of company fraud? 
(4) Did the crown lawyer acting for the Director of Public Prosecutions in the case bring 

Mr Pappoto's previous record to the attention of the court? 

(5) If not, why not? 

(6) At the time of the June case, was Mr Pappoto in breach of a community service order also 
imposed on 24 September 1993? 

(7) Bearing in mind Mr Pappoto's previous recoid, why did the crown prosecutor tell the court on 
20 June 1996 that the offence could be disposed of by way of a fine? 

(8) Fmally, is Mr Pappoto being treated differently because he is, or will be, a crown witness? 

Hon Peter Foss: Has notice been given of this question? 

Hon KIM CHANCE: No. 

Bon.PETER FOSS replied: 

Not surprisingly, I ask the member to place this question on notice. 

PEARL FISHERIES - BROOME PEARL FARM OPERATOR, EXCEEDING 
PEARL SHELL QUOTA 

S68. Bon MARK NEVll...L to the Minister representing the Minister for Fisheries: 

(1) Is it correct that a pearl farm. operator in the Broome area has taken in excess of its pearl shell 
quota? 

(2) Is the excess of pearl shell taken above quota about 70 000 shells? 

(3) !fno, what is the estimate? 

(4) Has the operator been warned in writing that it has exceeded its quota? 

(5) What was the date of the letter in (4)? 

(6) To whom was the letter sent? 

(7) What action was taken by the operator in response to the written warning? 

(8) Was a breach report later submitted to the department, outlining the offence and recommending 
prosecution? 

(9) On what date and by whom was the breach report submitted? 

(10) What action was taken by the department in response to the breach report? 

(11) If no action was taken, why not; and who was responsible for the decision? 

(12) Will the Minister table a copy of the breach report? 

Bon EJ'. CHARLTON replied: 
I thank the member for some notice of this question. The Minister for FlSheries has provided the following 
reply: I request that the question be placed on notice. 

I will attempt to get the answer for the member and send it to him during the recess. 

LAND - SWAN LOCATION, SUBJECT TO SPECIAL CROWN LEASE 
3116-11590, LAND TAX ASSESSMENT 

569. Hon JOHN HALDEN to the Minister for Finance: 
(1) Has the land designated Swan location 12476 and subject to special crown lease No 3116-11590 

been assessed for land tax payable for 30 June 1996? 

-
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(2) If so, what valuation was placed on the land for this 1996 assessment? 

(3) What amount of tax is to be paid? 
(4) Has the tax been paid; if yes, what was the date of payment of such tax? 
(5) If no to (1), why is this land not subject to land tax? 
Hon MAX EVANS replied: 

I thank the member for SomyllOtice of this question. 
(1) The Commissioner of State Taxation advises that Land tax assessments for 1996-97 - based on 

ownership of land at 30 June 1996 - have not been issued as yet. Swan location 12476 will be 
assessed for 1996-97. 

(2) The valuation on the land for 1996-97 is $105 000. 

(3) Estimate of tax payable is $350.85. 

(4)-(5) Not applicable. See (1). 

LAND - SW AN LOCATION, SUBJECT TO SPECIAL CROWN LEASE 
3116-11590, LAND TAX ASSESSMENT 

570. Hon JOHN HALDEN to the Minister for Finance: 

I understand that special crown lease No 3116-11590 was backdated for a period of some two years. Why 
has the most significant donor to the Liberal Party not paid land tax on that land since the backdating of 
that lease? 
Hon N.F. Moore: Who is the most significant donor to the Liberal Party? 
Hon JOHN HAlDEN: Len Buckeridge. 

Hon MAX EVANS replied: 

I ask that the question be put on notice. I cannot recollect the dates about which the Leader of the 
Opposition is talking. 

PERTH PETROCHEMICAL SMOG STIJDY - RELEASE DATE 
571. Hon J.A. SCOTT to the Minister for the Environment: 

(1) Will the Minister release the Perth photochemical smog study in the life of the current Parliament? 

(2) If yes, when? 
(3) If no, why not? 
Hon PETER FOSS replied: 

I thank the member for some notice of this question. 

(1) Yes. 
(2) The Government is considering appropriate responses to the study report. The report will be 

released when the Government is ready to release it. 

(3) Not applicable. 

PRODUCTMTY AND LABOUR RELATIONS, DEPARTMENT OF - MINISTER 
FOR LABOUR RELATIONS, FORMER CLEANING COMPANY 

572. Hon AJ.G. MacTIERNAN to the Minister representing the Minister for Labour Relations: 

Given that the Minister for Labour Relations has acknowledged that he directed public servants to examine 
his private affairs as director of a cleaning company in order to defend his reputation -

(1) Will the Minister table any reports, memos or documents prepared or collated by officers of the 
Department of Productivity and Labour Relations as a result of that direction? 

(2) If not, why not? 

Hon MAX EVANS replied: 

I ask the member to put that question on notice. The Minister is overseas. 

METROBUS - MALAGA, ROCKINGHAM, GOSNELLS, TRIGG. JOONDALUP 
DEPOTS. VALUATIONS; SALE 

573. Hon KIM CHANCE to the Minister for Transport: 

(1) Has the Minister directed MettoBus to obtain valuations on the Malaga, Rockingham, Gosnells, 
Trigg and Joondalup depots? 

(2) Have the valuations been obtained with a view to facilitating a sale of the depots? 
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(3) If so, to whom is it considering selling the depots? 
Hon E.J. CHARLTON replied: 

I thank the member for some notice of this question. 
(1)-(2) Yes. 

(3) The Department of Transport. It is part of its contracting out procedures. 

LOCAL GOVERNMENT - NEW LEGISLATION BROCHURE 
574. Hon JOHN HALDEN to the Minister representing the Minister for Local Govemmen.t: 

With respect to the brochure titled "New Laws introduced by the State Government mean your local 
council is now: more accountable ••• more flexible .•• and more accessible .•• " put out by the 
Government of Western Australia, I ask -

(1) Did every household in Western Australia receive the brochure? 

(2) If not, why not - everyone else has received at least six in the past week - and who did receive the 
brochure? 

(3) What was the cost of production and distribution? 
(4) Who produced and distributed the brochure? 

Hon E.J. CHARLTON replied: 

I thank the member for some notice of this question. 

(1) The brochure was sent to all households in Western Australia. Did Hon John Halden not get one? 
Hon John Halden: No. There must be an election in the wind; we cannot be spending this money for 
nothing. 

Hon EJ. CHARLTON: I will personally deliver one tonight and read it to Hon John Halden. I have some 
in my office. 

(2) Not applicable. 

(3) The cost of production was $21 540 and the cost of distribution was $41 050.67. 
(4) The brochure was produced by Scott Four Colour Print and Jam Design Studio and was 

distributed by Australia Post 

PRODUCTIVITY AND LABOUR RELATIONS, DEPARTMENT OF - MlNISTER 
FOR LABOUR RELATIONS, FORMER CLEANING COMPANY 

575. Hon A.J.G. MacTIERNAN to the Leader of the House representing the Premier: 

In answer to question on notice 496 the Minister for Labour Relations said that it was proper for him to 
direct staff and resources of the De!>artment of Productivity and Labour Relations to investigate conduct of 
the Minister before he became a member of Parliament in order to clear the Minister's reputation. Does the 
Leader of the House and/or the Premier believe it is proper for a Minister to use the Public Service to 
undertake investigations of a Minister's private affairs? 

The DEPUTY PRESIDENT (Hon Barry House): Order! Part of that question at least seeks an opinion. 
The Leader of the House does not have to answer that part of the question which seeks an opinion. 

HonN.F. MOORE replied: 

The whole question seeks an opinion but I am happy to provide an opinion. It is not the responsibility of 
the Leader of the House to answer questions about the Public Service in general. The Acting Premier has 
provided the following reply -

The affairs involved were no longer private. The member should note that the investigation was into the 
role of not only the Minister but also the union. 

SCHOOLS - SANDSTONE PRIMARY 
Future 

576. Hon JoA. SCOTT to the Leader of the Hoose representing the Minister for Education: 

(1) What are the annual opemting costs associated with maintaining the Sandstone Primary School? 

(2) How many people are employed at this school? 

(3) How many students were emolled at the school at the end of the school term last week? 

(4) For how long have the student numbers at the school been at this level, and what were the student 
numbers at the beginning of the 1996 school year'? 

(5) What contribution will the State Government make towards ensuring that if the school is closed, 
the current student population will be adequately supported to encourage emolment in the School 
of the Air? 
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HonN.F. MOORE replied: 

I thank the member for some notice of this question. 
(1) $151587. 
(2) Five. 

(3)-(4) Five students were enrolled at the end of term 2, 1996. Numbers have declined from nine as at 
semester 1, Febqlary 1996. 

(5) Students currently enrolled at Sandstone Primary School have the option to enrol at Meekatharra 
School of the Air. They will be provided with the necessary technology to do this. The member 
for Mining and Pastoral Region who sits where I sit will discuss this with the ~linister for 
Education before any decisions are made about the future of the school. 

COAL - PURCHASED BY GOVERNMENT, PRICE REDUCTION 
577. Hon JOHN HALDEN to the Leader of the House representing the Minister for Energy: 

(1) Has the r'ce of coal purchased by the State Government or by Western Power decreased since 
1990-91 

(2) If so, by how much in percentage terms? 

Hon N.F. MOORE replied: 

I thank the member for some notice of this question. 

(1) Yes. 

(2) This information is contractually confidential. 

TRANSPORT, DEPARTMENT OF - SWAN TRANSIT PTY LID, MIDLAND 
BUS CONTRACT 
Fares Monitoring 

578. Hon A.l.G. MacTIERNAN to the Minister for Transport: 

(1) Is the Minister aware that Swan Transit does not have inspectors mOnitoring fare payments in its 
Midland operation? 

(2) Does the company have an obligation under its contract to provide such inspectors? 

(3) If yes, how is it proposed to monitor whether adequate inspection services are taking place, 
thereby protecting government revenue? 

HonE.J. CHARLTON replied: 

(1)-(3) I am not aware of a component in the contractual arrangements relating to the monitoring of fares. 

Hon AJ.O. MacTIelD8D: It is crucial because it is government money. 

Hon EJ. CHARLroN: I will come to that. The contract is over a certain number of years. We are at the 
beginning of the contract. Swan Transit will pay the Department of Transport a fee to carry out the 
monitoring service. The initial period was contracted because MetroBus could not determine the fare 
revenue over the entire networlc. There was a gross amount across the metropolitan area, but it did not 
have specific information about routes, areas and so on -

Hon AJ.O. MacT'1elD8D: You have been a Minister for three years, and you should have ensured they 
collected that information -
Hon EJ. CHARLroN: I have been a Minister for three years. 

Hon AJ.O. MacT'1elD8D: I thought you would do that, because you knew that you were about to privatise. 

Hon EJ. CHARLroN: The operation was such a mess at the beginning of 1993 that we have had to spend 
a long time trying to get the organisation to evaluate not only the number of passengers but also the total 
fares. It has been an extraordinary process trying to evaluate the situation. That mechanism still has not 
been able to determine how many zones passengers travel. It is up to the bus driver to record when the 
passenger gets on the bus, when the ticket is validated, and where the passenger gets off the bus - or where 
the passenger says he will get off. 

About 7 per cent of passengers on trains do not pay, about 6 per cent overrun the zones, and about 5 per 
cent are concession passengers -

Hon AJ.O. MacT'1elD8D: So, private contractors do not have inspectors? 

Hon EJ. CHARL roN: I do not want to go into detail. When Swan Trmwt became part of the operation -
as with other contractors and MetroBus - it had no capacity to determine the specific fares in certain 
sections. Therefore, in the first year it will be a straight contractual amount, but in future fares will become 
part of the contractual arrangement. An incentive built into the contractual arrangement will enco1lf3t:>e 
more people to use public transport more frequently. Therefore, with more passengers using the service, 
the contractor will collect more money. 
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I will provide the details about the monitoring system, but overall monitoring includes fares, services and 
routes. 
Hon AJ.G. MacTieman: Who does that? 
Hon EJ. CHARLTON: The Department of Transport. 
Hon AJ.G. MacTieman: Is that done for the private operator? 

Hon EJ. CHARLTON: It is done for MettoBus and private operators. MetroBus is an operator, and the 
ancillary factors are undertaken by the Department of Transport. 

CR1MINAL INJURIES COMPENSATION ASSESSOR, OFFICE OF - CLAIMS 
PROCESSED; BACKLOG 

579. Hon JOHN HALDEN to the Attorney General: 
(1) How many claims does the criminal injuries compensation assessor, Brett Hillon, receive a year? 
(2) How many claims are on backlog? 
(3) How many claims does Brett Hillon process a year? 

(4) What is the Government doing to reduce the backlog so that people do not have to wait up to two 
years to have their claim processed? 

Hon PETER FOSS replied: 
I thank the member for some notice of this question. 

(1) For each calendar year -
1992 - 975 applications 
1993 - 1 355 applications 
1994 - 1 286 applications 

1995 - 1 479 applications 
(2) 2651 applications as at 8 July 1996. 

(3) Approximately 750 to 800 applications. 

(4) Cabinet has approved amendments to legislation to appoint a second assessor. Those amendments 
will be considered in the spring session of Parliament A review is currently being conducted into 
the operations of the Office of the Criminal Injuries Assessor which is due to be completed in 
October 1996. 

REAL ESTATE - ESTATE COVENANTS NOT ENFORCED BY DEVELOPERS, 
RECOURSE FOR OWNERS 

580. Hon J.A. COWDELL to the Minister representing the Minister for Fair TradiDg: 

(1) can the Minister advise what recourse owners have when developers choose not to enforce estate 
covenants? 

(2) Is there any scope for the amendment to consumer laws to ensure greater protection for purchasers 
who pay a premium for properties covered by estate covenants, ooly to find that the developer 
chooses not to enforce these covenants and attaches invesunent protection guidelines? 

Bon MAX EVANS replied: 

I do not have any notice of the question. 

POLICE SERVICE - COMMISSIONED OFFICERS, EARLY RETIREMENT 
PACKAGE 

581. Hon JOHN HALDEN to the Attorney General representing the Min.ister for Pollee: 

(1) Subsequent to the Delta program, how many senior commissiooed police officers have indicated 
that they wanted to take retirement since the beginning of this year? 

(2) How many did the Minister anticipate would take retirement? 
(3) How many have ac1Ually taken their retirement and how many have stayed on? 

(4) What is the reason for those officers staying on, even though they indicated they wanted to take 
their retirement? 

(5) Were any Qf the officers who indicated that they wanted to take retirement offered monetary 
iocentives, or any other iocentives to stay on for a period of time? 

(6) Will the Minister please provide details of the incentives offered? 

--
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Hon PETER FOSS replied: 
I thank the member for some notice of this question. 

(1) The Commissioner of Police bas advised that an early retirement package was offered to all 
commissioned officers on a purely voluntary basis. and 85 officers submitted an expression of 
interest to receive an offer of early retirement. 

(2) 
(3) 

(4) 

(5) 

(6) 

S82. 
(1) 

(2) 

(3) 

It was not known how many officers would take the early retirement package. 
J 

As at 5 July 1996,\ 73 officers have accepted an offer of early retirement; three officers have been 
offered early retirement but have yet to advise if they intend to accept or decline the offer; and 
nine officers withdrew their expression of interest or declined the offer to take early retirement. 
Reasons are unknown because the offer was made on a voluntary basis and individual officers 
made their own decision based on personal circumstances and goals. 

No. 

Not applicable. 
WES1ERN POWER - UNDERGROUND POWER PROJECf, ALBANY 

Hon BOB THOMAS to the Leader of the House representing the Minister for Energy: 
What is the total cost of the underground power project in Albany? 

What proportion will be met by -
(a) Western Power; 

(b) Albany Town Council; and 

(c) residents? 

What proportion of the project's cost is expected to be allocated to the installation of the 
underground power grid? 

(4) What is the expected average cost of a household connection? 

(5) What is the average subsidy per household? 

(6) In the case of the Middleton Green subdivision, which already bas underground power, what is the 
anticipated cost of works associated. with connecting this group of residences to the underground 
grid? 

Hon N.F. MOORE replied: 
(1) The expected total cost of the underground power project in Albany is $3.6m. 

(2) (a) One-third of the cost will be paid by Western Power. 

(b)-(c) The agreement specifies that one-third of the cost will be paid by the local anthority. 
Arrangements for payment by residents is an internal matter for the local authority. 

(3) It is not clear what is meant by this question but the whole of the cost is for installation of 
underground power in the project area. Its components include netwot'k design, installation of 
materials, removal of overhead lines, and reinstatement of roads, verges and 9ardens. If the 
member is seeking to distinguish between the costs associated with the distribution grid and the 
costs of connection from the pillar outside properties to the buildings on the properties, the former 
account for over 75 per cent on average. 

(4) The expected. avemge cost per lot in the Albany project is some $4 000, of which typically $900 
will be for connection from "pillar" to building. 

(5) It is not clear what is meant by this question but the State Government and Western Power will 
contribute one-third each of the total cost of the project. The remaining one-third is a matter for 
the local authority. 

(6) The project should be viewed in the context of the whole area rather than the individual 
subdivision. While Middleton Green already bas underground power within its subdivision, the 
high voltage lines which feed the subdivision are overhead. They will be replaced by 
underground lines as part of the project. This can be expected to add to the reliability of supply 
and it will contribute to the improved appearance of the project area. The work. to be done in 
relation to this subdivision will also benefit from the economies of scale of the project as a whole. 

It is difficult to estimate all the costs directly attributable to Middleton Green itself since the 
feeder lines also feed other areas of the project and these costs are shared. However, the marginal 
cost associated. with transformers alone in the subdivision is $120 per household, assisted by the 
economies of scale of the whole project. Additional costs which cannot be separated out are for 
shares of the work. and materials required to place the high voltage feeder line underground. 

It sboul4 be Dotea dW tbe klcal autbority is seeking tQ recover leu money from fatepayers whose 
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property already has some element of the electricity supply underground than from those entirely 
serviced by overhead lines. 

Points of Order 

Hon JOHN HAlDEN: I was concerned earlier when Hon Alannah MacTieman asked a question of the 
leader of the Government in this place in his representative capacity for the Minister for Mines. He 
responded that he was unable to give an answer because the Minister was absent. I suggest that it is not an 
appropriate answer from the Minister. We must be very clear that it is incumbent upon the Minister in this 
place to procure an answer. From where he procures the answer is his business. 

Hon N.F. Moore: You misunderstand how it works. 
Hon JOHN HALDEN: If the Minister for Mines is absent, away or on leave, it is not acceptable for this 
House to say that it is appropriate we should not have an answer. It is an impingement on the rights and 
privileges of this House -
Hon Peter Foss: That is nonsense. 

Hon JOHN HAlDEN: When did the Attorney General become the Deputy President or the President? 
Exactly, he did not 

Several members interjected. 
The DEPUTY PRESIDENT (Hon Barry House): Order! Let the Leader of the Opposition make his point 
of order, which should be made concisely. 
Hon JOHN HAlDEN: Ministers in this House have an obligation to provide answers. As I have said, the 
answer can be provided from any source that the Minister chooses. However, it is not appropriate for us to 
be advised that because a Minister is absent, bearing in mind that there should be an acting Minister, we in 
this House are to be deprived of an answer to a question. 

Hon P.R. Lightfoot: This is not a point of order; it is more a lecture. 

Hon JOHN HAlDEN: When did Hon Ross Lightfoot become the President? He has enough trouble 
speaking, so why does he not just be quiet for a while? 

Hon P.R. Lightfoot: You said this was a point of order. It is out of order. 

Several members interjected. 

The DEPUTY PRESIDENT: Order! 
Hon JOHN HALDEN: This is important I do not want to be hypercritical of the leader of the Government 
because he is merely provided with an answer. It must be clear that when we are sitting and the other place 
is not and for whatever reasons the Minister is not available, a question from any member is required to be 
answered, even if it is "Put it on notice". However, it is not acceptable to be told the Minister is absent 
The Government must do better than that and the acting Minister should provide the information, from 
whatever sonrce. 

The DEPUTY PRESIDENT: Order! How a Minister answers a question is out of the President's control 
and, therefore, whatever explanation is given in the Minister's answer is not under this Chair's control 
Members may not like it or agree with it, but that is the system. Therefore, it is not a point of order. 

Hon N.F. MOORE: I am responsible for the answers I give in this House on behalf of another Minister or 
myself. When a Minister whom I represent is not in the country and he is unable to provide an answer, and 
I am unable to have any answers that might be provided by his department agreed to by him, I am not 
prepared to give an answer in this House. It is as simple as that. I am responsible for the answers I give. 
Unless the answer is ticked off by the responsible Minister, I am not prepared, and I am sure no other 
Minister would be prepared, to give an answer in this House and take responsibility for the answer without 
having at least discussed it with the Minister responsible. 

I make this point about questions without notice of which some notice has been given. It is a fairly new 
phenomenon in this House, as members well know. It was used sparingly in the past to give Ministers time 
to find out the answers. All we get now in this place are questions sent off to Ministers all morning for 
which the Opposition expects answers in the afternoon, regardless often of how long and complicated the 
questions are and the difficulty of getting answers. We go to a lot of trouble to get answers to those 
questions. When I find out that the answer is, "Put it on notice", I go back and ask, "Will you go back to 
the Minister's office and see if you cannot find an answer?" Quite often I am told, "We will not give it to 
you because the Minister is not available. We cannot locate him. Until such time as the responsible 
Minister gives his endorsement of the answer, it will not be provided." I can assure members that I will not 
provide answers to questions addressed to other Ministers to which those Ministers have not agreed. It is 
as simple as that I am sure if Hon Alannah MacTieman ever stands on this side of the House, she will do 
exactly the same. 

Hon Al.O. MacTieman: Yau bave dODe it with the Acting Premier today • 
The DEPUTY PRESIDENT: Order! 
Hon N.F. MOORE: With respect, the question Hon Alannah MacTIeman asked today of the Acting 
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Premier was also a question asked of me. I said that I was not responsible for the Public Service and I 
would not be answering it. The Acting Premier had given an answer which was, as I recall, "Put it on 
notice." 

Hon AJ.G. MacTieman inteJjected. 

The DEPUTY PRESIDENT: Order! Perhaps if Hon Alannah MacTieman wishes to make a statement, she 
might also seek leave. 

Hon N.F. MOORE: In ,respect of the question raised by Hon John Halden, the Minister for Mines is 
overseas. The question was. "Has the Minister read this document?" Nobody was able to ask him whether 
he had read the document because they could not contact him. They could not say that he had read the 
document because they did not know. Also, Hon Alannah MacTIernan tried to move an urgency motion 
today on this very issue. I spent a fair bit of time this morning studying the issue. Therefore, I look 
forward with some pleasure to debating at 3.00 am tomorrow the issue of the question without notice that 
Hon Alannah MacTIernan asked today. 

Hon JOHN HAlDEN: In terms of the point of order, I am disappointed -

The DEPUTY PRESIDENT: Is the Leader of the Opposition making another point of order? 

Hon JOHN HAlDEN: It is the same point of order follOwing the comments of the Leader of the House. I 
am disappointed -
The DEPUTY PRESIDENT: It is not debatable. 

Hon JOHN HAlDEN: I am not suggesting it is. I just want to be clear about what you, Mr Deputy 
President, gave as your ruling. My question was about someone providing the Minister with an answer, 
that is, an acting Minister. To protect the rights and privileges of this place the Minister and the 
Government must ensure that acting Ministers are available to provide answers. 

Hon N.F. Moore: I just told yon what happened. It does not matter where he is. 

The DEPUTY PRESIDENT: Order! I explained that is not a matter for the Chair to rule on. I believe the 
Leader of the Opposition is making a point of view and not a point of order. 


